Before the Missouri Public Service Commission

Of the State of Missouri
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Staff's Proposed Order 

PROPOSED CONCLUSIONS OF LAW

1. Section 252(f)(2) of Title 47 of the United States Code provides:

        A State commission may not approve such statement [of generally available terms] unless such statement complies with subsection (d) of this section and section 251 of this title and the regulations thereunder.  Except as provided in section 253 of this title, nothing in this section shall prohibit a State commission from establishing or enforcing other requirements of State law in its review of such statement, including requiring compliance with intrastate telecommunications service quality standards or requirements. 

2. Section 251(c)(3) of Title 47 of the United States Code imposes on incumbent local exchange carriers:

The duty to provide, to any requesting telecommunications carrier for the provision of a telecommunications service, nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the agreement and the requirements of this section and section 252 of this title.  An incumbent local exchange carrier shall provide such unbundled network elements in a manner that allows requesting carriers to combine such elements in order to provide such telecommunications service.  (Emphasis added.)


3. Section 251(c)(4) of Title 47 of the United States Code imposes on incumbent local exchange carriers:

The duty -           

(A) to offer for resale at wholesale rates any telecommunications service that the carrier provides at retail to subscribers who are not telecommunications carriers; and 

          (B) not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on, the resale of such telecommunications service, except that a State commission may, consistent with regulations prescribed by the Commission under this section, prohibit a reseller that obtains at wholesale rates a telecommunications service that is available at retail only to a category of subscribers from offering such service to a different category of subscribers.  (Emphasis added.)

4. Section 252(d) of Title 47 of the United States Code establishes pricing standards that are irrelevant here; however, sections 251(c)(3) and 251(c)(4) establish the relevant standards of review which are that the terms of the agreement must not impose unreasonable or discriminatory conditions or limitations on the resale of telecommunications service that Southwestern Bell must offer for resale at wholesale rates and that Southwestern Bell must provide nondiscriminatory access to its network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.

5. Section 252(f)(3) of Title 47 of the United States Code provides:

        The State commission to which a statement is submitted shall, not later than 60 days after the date of such submission -

          (A) complete the review of such statement under paragraph (2) (including any reconsideration thereof), unless the submitting carrier agrees to an extension of the period for such review; or

         (B) permit such statement to take effect.

6. This Commission has jurisdiction to approve modifications to the Performance Remedy Plan of the Missouri 271 Interconnection Agreement.

PROPOSED FINDINGS OF FACT


1.
The Missouri 271 Interconnection Agreement is a statement of generally available terms within the meaning of 47 U.S.C. Section 252(f).

2.
The terms of Attachment 17 to the Missouri 271 Interconnection Agreement expressly address continuing review of the provisions of Attachment 17 (Performance Remedy Plan):  “Both the performance measures and the business rules are subject to modification in accordance with section 6.4 below regarding six month reviews.”  Section 6.4 states that modifications are to be by mutual agreement or through arbitration.

3.
In its filing of December 2, 2002 by Southwestern Bell Telephone Company, L.P., now d/b/a SBC Missouri, titled “Response of Southwestern Bell Telephone Company to Staff’s Report and Recommendation on the Public Utility Commission of Texas’ Orders Nos. 45 and 46 Approving Modifications to Performance Remedy Plan and Performance Measurements,” Southwestern Bell requested the Commission to “approve the modifications to the M2A described above, which are designed to reflect the agreed-to modifications resulting from the second and third six-month reviews of SWBT’s Performance Remedy Plan conducted by the Texas PUC.”

4.
The Commission concludes that the proposed modifications to the Missouri 271 Interconnection Agreement comply with both subsection (d) of this 47 U.S.C. section 252 and all the provisions of 47 U.S.C. section 251, as well as all regulations promulgated thereunder, and with the laws of the State of Missouri.  In particular, the proposed modifications discourage unreasonable or discriminatory conditions or limitations on the resale of telecommunications service that Southwestern Bell provides at retail to subscribers who are not telecommunications carriers and they also are encourage Southwestern Bell to provide, to any requesting telecommunications carrier for the provision of a telecommunications service, nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.

5.
The parties agree that the modifications to the Performance Remedy Plan that were agreed upon by the parties in the Texas proceeding and presented to the Texas Commission as Version 3.0 should be adopted in Missouri.

6.
The parties do not agree as to those modifications decided by the Texas Commission on the disputed issues that were presented to that commission.

7.
Further, other than a matrix of the parties’ positions in Texas on both the agreed upon and disputed issues surrounding Version 3.0 that was presented to the Texas Commission for its consideration, the record before this Commission is essentially barren of any basis to support modifications to the Performance Remedy Plan in Missouri beyond those to which the parties have agreed.

8.
The modifications to the Performance Remedy Plan that were agreed upon by the parties in the Texas proceeding and presented to the Texas Commission as Version 3.0 should be adopted in Missouri.

Proposed Ordering ClauseS
1. That, not later than ten days after the effective date of this order, Southwestern Bell Telephone Company, L.P. shall file an updated Missouri 271 Interconnection Agreement designated as Version 2.9 that incorporates the modifications to the Missouri 271 Interconnection Agreement to which the parties have agreed; and

2. That, this order shall become effective on ___________________, 2003.
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