STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 17th day of June, 2004.

The Staff of the Missouri Public Service

)

Commission,







)











)






Complainant,


)











)




v.









)

Case No. TC-2004-0312










)

Branson Telephone,




)











)






Respondent.


)

ORDER DENYING MOTION TO SET ASIDE ORDER

GRANTING DEFAULT AND CANCELING CERTIFICATE

Syllabus:
This order denies a motion filed by the Staff of the Commission to set aside the Commission’s order granting a default.

Background

On January 29, 2004, the Staff of the Missouri Public Service Commission filed a complaint against Branson Telephone.  Staff alleged that Branson Telephone did not file its 2002 Annual Report as required by Missouri law.  Staff requested authority, as provided in Section 386.600, RSMo 2000, to bring a penalty action in circuit court against Branson Telephone for its failure to file its annual report. 

On February 4, the Commission issued a Notice of Complaint that informed Branson Telephone of Staff’s complaint and directed the company to file an answer within 30 days of the date of the notice.  Branson Telephone did not respond to Staff’s complaint, and the Commission issued an Order Granting Default on April 15, 2004.

Pursuant to 4 CSR 240‑2.070(9), “The respondent has seven (7) days from the issue date of the order granting default to file a motion to set aside the order of default and extend the filing date of the answer.”  On April 22, 2004, Staff of the Commission – the complainant – filed a motion to set aside the order granting default.  Staff stated that it believes that Branson Telephone “has not operated as a regulated telecommunications company for the past 8 years and … has derived no regulated income over this period.” Although Branson Telephone reported income through this period, including the year 2002 on which this complaint is based, Staff stated that this income is not regulated income.  Staff also requested that a letter faxed from Branson Telephone to the Commission’s General Counsel’s Office be treated as a request to cancel Branson Telephone’s certificate, and that the Commission grant this request.

Discussion

In its Notice of Complaint, the Commission directed that Branson Telephone file an answer within 30 days or file a notice that the complaint has been satisfied.  Branson Telephone did not file either an answer or a notice.  Staff’s complaint requested that the Commission find that Branson Telephone’s annual report was not filed by April 15, 2003, and direct General Counsel to seek penalties as required by Missouri law.

The effect of Branson Telephone not filing an answer is that facts alleged in the complaint are deemed to be true.  Those facts are that Branson Telephone’s Annual Report was not filed by April 15, 2003, and the Commission is required by law to seek penalties against the company.

The Commission will grant Branson Telephone’s request to cancel its certificate. However, canceling the certificate in this order does not retroactively relieve Branson Telephone of its obligation to file annual reports during the time its certificate was active.

Conclusion

Because Branson Telephone did not file an answer to the complaint or a notice that the complaint was satisfied, the company is in default.  Neither Branson Telephone nor the Staff of the Commission has shown that good cause exists for the Commission to set aside its order of default.  
IT IS THEREFORE ORDERED:
1. That the motion to set aside the Commission’s Order Granting Default is denied.

2. That the certificate of service authority to provide interexchange telecommunications services granted to Branson Telephone in Case No. TA-92-256 is canceled.

3. That this order shall become effective on June 27, 2004.

4. That this case may be closed on June 28, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Mills, Deputy Chief Regulatory Law Judge
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