
Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Transfer of Assets, including much of Southern Union's gas supply department to ONEOK and the transfer to EnergyWorx, a wholly owned subsidiary.


	))))
	Case No. GO-2003-0354


STAFF’S Investigation 

into southern union’s corporate reorganization

and the sale, transfer or disposal 

of its gas supply department to ONEOK 

COMES NOW the Staff of the Commission and files its report in its investigation of Southern Union Company’s (SU) sale and transfer of its gas supply department to ONEOK.  Staff states: 

1. 
Of primary concern to Staff as a result of its investigation is that this sale and transfer was made with inadequate concern for the public served by the utility or for the duty of this Commission to assure that the sale, transfer or other disposal was not detrimental to the public interest.  

2.
There are specific statutory provisions granting the Commission jurisdiction over such transactions, and the corresponding responsibility to protect captive consumers from actions of a utility that are made to the benefit of the corporation shareholders and management while increasing risk for the Company’s ratepayer.  Section 393.190 RSMo (2000).

3.
Southern Union's sale of $2 million in rate base assets used by Southern Union employees to provide corporate services to MGE represents a sale of part of its franchise system or works that required a Commission determination as to whether the assets sold were “necessary or useful” in MGE's performance of its duties to deliver natural gas for residential and commercial use to its captive customers.  Staff presumes that until shown otherwise only assets that are useful and necessary to the provision of service are included in rate base.  No such showing exists at the time of the filing of this report.

4.  
The Courts have held that the Commission must decide whether the assets transferred were necessary and useful at the time of the sale.  “Resolution of [the] factual issue requires the PSC's knowledge and expertise.”  MCI Metro Access Transmission Services, Inc. v. City of St. Louis, 941 S.W.2d 634, 645(Mo.App. 1997). Thus, it is up to the Commission, not SU, to determine whether what was sold was useful and necessary for MGE to provide service to its Missouri consumers.  Because the Commission was denied the opportunity to make this factual determination, the transaction is void under Missouri statute, §393.190.1. (“every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void”).  The law is self-enforcing with no further action required to make the transaction void.

5. 
Additionally, SU transferred its trained and experienced gas supply workforce in the sale to ONEOK.  Staff asserts that SU required Commission authorization to do so under §393.190 and failed to request Commission authorization, rendering the sale and transfer void.

6.
Staff has attached SU’s response to Staff’s draft report as an HC document.  Staff has attempted to answer issues raised by SU, but cannot always separate comments concerning Staff’s investigation with comments impugning Staff’s motives and integrity.  Staff can assure the Commission that it is not seeking more work, nor is it interested in raising issues unnecessarily.   The report was classified as HC until MGE can review it to determine what should remain HC and what may be filed as public.

WHEREFORE Staff respectfully requests that the Commission:

1)  
accept Staff’s report in this matter;

2)
determine that the Commission has jurisdiction over the transfer and order the parties to convene a pre-hearing conference to determine whether the matter may be resolved and, if it cannot be resolved, order the parties to establish a procedural schedule for hearing.
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