BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
) 

Order Authorizing the Sale, Transfer and Assign-
)

 

ment of Certain Assets, Real Estate, Leased

)  Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

Office of the Public Counsel’s Second Application for Rehearing


COMES NOW the Office of the Public Counsel (Public Counsel), pursuant to Section 386.500 RSMo 2000 and 4 CSR 240-2.160, and applies for a rehearing, reconsideration and clarification of the February 10, 2005, Report and Order on Rehearing issued by the Missouri Public Service Commission (Commission) on February 10, 2005 and bearing an effective date of February 20, 2005 (Report and Order on Rehearing).  In this order, the Commission approved the Application of Union Electric Company d/b/a AmerenUE (“Company” or “UE”) to transfer all of its Illinois utility service assets to its affiliate AmerenCIPS, but also reduced and weakened certain conditions that had been approved in its earlier October 6, 2004 Report and Order.  

Public Counsel filed its first Application for Rehearing on October 15, 2004, demonstrating how that order failed to adequately protect Company’s ratepayers.  The Report and Order on Rehearing provides even fewer consumer protections against public detriment.  Public Counsel hereby incorporates into this pleading each of the points made in its October 15, 2004 Application for Rehearing, to the extent that those points continue to apply to the new, watered-down Report and Order on Rehearing.  The Report and Order on Rehearing is unlawful, unjust, unreasonable, and arbitrary in other ways as described herein.


The Commission makes several errors in its “cost/benefit analysis”, unreasonably understating the detriments of the proposed transaction and unreasonably overstating the benefits of the proposed transaction.  These errors are made without sufficient support by competent and substantial evidence and are made against the overwhelming weight of the evidence on the record in this matter.  

Furthermore, the Commission has failed to sufficiently articulate findings of fact on certain issues so as to enable a reviewing court to intelligently ascertain a reasonable basis for the Commission’s decision without resorting to the evidence.  State ex rel. Noranda Aluminum, Inc. v. PSC, 24 S.W.3rd 243. 245 (Mo App W.D. 2000).  The Commission’s Report and Order also fails to consider certain necessary and essential issues related to the proposed transaction, contrary to the law as recently clarified by the Missouri Supreme Court.  State ex rel. A G Processing, Inc. v. PSC, 120 S.W.3rd 732 at 736 (Mo banc 2003).  The most troubling consequence of this failure to articulate findings of fact is that the Commission has now, based on exactly the same evidence presented prior to the first Report and Order, reversed findings without articulating why the evidence which previously was sufficient to require those consumer protection conditions, is no longer competent enough or substantial enough for those conditions to remain in place.


Specifically, the Report and Order erred in the following respects:


A.
The Commission unjustly and unreasonably issued the Report and Order on Rehearing without actually holding a new evidentiary hearing on rehearing and by specifically excluding from the record and from its consideration numerous pleadings, affidavits, and analyses filed with the Commission in response to its December 30, 2004 Order Directing Filing by various parties.  Although the Commission conducted an on-the-record “session” granting rehearing, the Commission specifically stated that the session “was not an evidentiary hearing.”  “Order Scheduling an On-The-Record Session” issued on January 12, 2005, p. 1.  Further, the Commission specifically declined to consider any information presented during that session.  The Commission unreasonably vacated its original Report and Order, suggesting that new circumstances and evidence needed to be considered, and then intentionally refused to consider any of the matters subsequently brought to the Commission’s attention including comments made at a full day on-the-record session on January 19, 2005.  The Commission stated:

The Commission also finds that the Order Directing Filing dated December 30, 2004, and the analyses requested thereby are not necessary to its decision on rehearing because the existing record is adequate to support this modified order.


Specifically, this Report and Order on Remand is based upon the original record in this case, and is not based upon the filings of the parties made in response to the December 30, 2004 Order Directing Filing or on filings of the parties made in response to any of those filings, and provides for each and every condition the Commission found necessary to render the transfer not detrimental to the public interest in the First Report and Order, except two of those conditions.  Those conditions were required in order to protect Missouri ratepayers against specific potential detriments and were found in Ordering Paragraphs 4 and 6 of the First Report and Order.  The Commission has imposed alternative conditions directed toward each of those two, specific potential detriments that appropriately protect the public interest.  The commission specifically finds, based upon the existing record in this case and without consideration of the filings made by AmerenUE or other parties in response to the Order Directing Filing dated December 30, 2004, or in response to those filings, that those modified conditions, together with the other original conditions, adequately and fairly protect Missouri ratepayers and cause the transfer to not be detrimental to the public interest.  Report and Order on Rehearing, pp. 9-10.

No competent and substantial evidence contained in the original record supports the “alternative conditions” adopted by the Commission on rehearing.  The findings of fact with regard to the two new alternative conditions are also inadequate to ascertain why the Commission no longer believes that its original conditions are necessary in order to avoid detriment to the public.

Furthermore, the failure to hold an evidentiary hearing and the exclusion from the record and from consideration of all information received by the Commission after the record closed in April 2004 renders the Report and Order on Rehearing unjust, unreasonable, arbitrary and capricious, as well as violative of the constitutional requirements for procedural due process.  The Report and Order on Rehearing also violates Section 386.500.1 RSMo 2000 in that this order was not issued within the required statutory time limit of “thirty days after the same shall be finally submitted.”


B.
The Commission errs on page 57 of the Report and Order on Rehearing as it adopts Company’s claim that the proposed transaction contains  $ 0.900M in generation “savings”.  The Commission reduces Company’s claim of generation-related savings in order to remove an inappropriate level of revenue from SO2 emission allowances and to remove an inappropriate escalation factor.  However, the Commission unreasonably fails to reduce these generation “savings” by the potential annual impact of future environmental capital investments that are projected for UE's generation facilities.  If this significant adjustment were made, it would have properly recognized that the proposed transaction contains no generation “savings”.  Rather, the proposed transaction would be shown to result in a net generation-related detriment to the public.   


C.
The Commission’s Report and Order fails to address a necessary and essential issue related to the tax impact of SO2 emission allowance revenue income.  Despite significant and material admissions made on the record regarding Company’s failure to adjust its analysis to reflect income tax impacts related to the annual SO2 revenue adjustment (Tr. 1656 to 1657; Public Counsel’s Initial Brief, pps. 27-28 HC), no corresponding income tax adjustment is made.  The adjustment that would be necessary to reflect this tax impact is quantifiable and sufficiently material to impact the Commission’s cost benefit analysis.  Unfortunately, this necessary and essential issue was not included in the Commission’s cost benefit calculations and was not sufficiently addressed on page 23 of the Report and Order on Rehearing.  


D.
The Commission’s Report and Order on Rehearing notes on page 27 that EEInc. is owned by UE’s shareholders.  However, the Report and Order is unlawful and unreasonable in that it does not recognize that UE is entitled to its share of the output from the Electric Energy Inc. (EEInc.) Joppa plant, even after the current contract expires in 2005.  On page 27 of the Report and Order on Rehearing the Commission states that EEInc. no longer bids on Company’s RFPs.  However, the Commission refuses to address necessary and essential issues relating to the contribution that current ratepayers have made to the Joppa plant. On page 8 of the Report and Order on Rehearing, the Commission mischaracterizes Public Counsel’s contention as being AmerenUE is entitled to “all output” from EEInc.  Public Counsel contends that AmerenUE is entitled to its share of the output from EEI and the Report and Order on Rehearing does not address the evidence that shows that Company continues to have an entitlement to 40% of the output of this low cost power plant (Tr. 1551, 1576).   


Company witness Nelson testified that Ameren will direct its subsidiaries to take no action to restrict Kentucky Utilities from receiving its 20% of the capacity from EEInc.  By the same token, UE can and should demand that it continue to receive its entitlement to receive 40% of the output from Joppa, as the EEInc. bylaws entitle UE to 40% of the Joppa output.  UE has touted the Joppa generating stations as one of the most cost effective and cleanest plants in the United States.  (Ex. 12, p. 32, l. 4-8).  Witness Nelson admitted the Joppa output is cheaper than the blend of the Ameren fleet (Tr. p. 1577, l. 8-16), “is very low cost” (Tr. p. 511, l. 9), and that “the EEInc. units would be running all the time they are available” (Tr. p. 511, l. 25, p. 512, l. 1) and that the EEInc. units have “very low marginal cost.” (Tr. p. 512, l. 1). 


As a regulated utility, UE has an obligation to continue providing its ratepayers with the least cost power available to it.  The Commission has an obligation to ensure that its decision in this case does not relieve UE of this obligation by implying that its Report and Order is a pre-approval of the diversion of UE’s share of the power from the Joppa plant away from UE ratepayers.  

 
E.
The Commission erred in not conditioning the proposed transaction upon Public Counsel’s RFP condition.  On page 27 of the Report and Order on Rehearing, the Commission stated:



Both the Commission’s Staff and UE joined in the view, which the Commission accepts, that RFPs are not appropriate for long-term resource planning.  Dr. Proctor testified that the appropriate way to meet long-term capacity needs is to build a new plant.  RFPs, by contrast, are a way to obtain short-term power supplies.

It is incorrect for the Commission to assume that simply because RFPs can be used for obtaining short-term power that RFPs are thus inappropriate for long-term resource planning.  RFPs can also be written to solicit offers for the sale of long-term purchased power contracts or offers for the sale of existing power plants (e.g. from unregulated independent power producers who sometimes sell plants at steeply discounted prices to remove debt from overextended balance sheets.  It cannot be said that building a new power plant is always the most prudent way to meet long-term capacity needs.  It would not be reasonable to build a power plant if an existing power plant of sufficient reliability was for sale at a steep discount.  Nothing in the record explains why an RFP would not be a reasonable way to determine if the proposed Metro East transfer is in fact the least cost resource option available to UE.


F.
With regard to the Joint Dispatch Agreement (JDA) condition pertaining to the second JDA amendment suggested by Staff, the Commission removed the protection for consumers that it had adopted in its original Report and Order, replacing it with a condition that “requires revenues to be imputed to AmerenUE in a future rate case unless AmerenUE is able to prove that benefits directly resulting from the Metro East transfer exceed the difference between market price and incremental cost for incremental inter-company energy transfers.”  Report and Order on Rehearing, p. 59.   The Commission also states that the Metro East transfer will be subject to a condition that “revenues be imputed to AmerenUE equal to the difference between the market prices AmerenUE could have received for the increased quantities of energy transferred to AEG as a result of the Metro East transfer and the incremental cost that AmerenUE actually received for such transfers under the JDA, unless AmerenUE is able to demonstrate, in its next general rate proceeding, that the benefits of the Metro East transfer exceed that difference.”  Report and Order on Rehearing, p. 60.  


Deferring a decision on the necessary condition related to the second JDA amendment suggested by Staff is unreasonable, unworkable, and unenforceable because the Commission has not required AmerenUE to provide the proper recordkeeping to allow those JDA energy transfer calculations to be made by the Commission Staff, Public Counsel, or other interested parties.  


The recordkeeping issue associated with the second JDA amendment suggested by Staff should be addressed by clarifying the order with the addition of the following recordkeeping requirements: (A) In time for the start of MISO facilitated energy markets, AmerenUE should be required to maintain the necessary data and records for making an adjustment to the JDA that will price inter-company energy transfers at hourly market prices, rather than at incremental cost, and (B) AmerenUE should also be required to provide to its Staff and Public Counsel the following hourly data: (1) energy transfers and incremental costs under the JDA from AmerenUE to AEG, by the sources from which the transfers were made; (2) energy transfers and incremental costs under the JDA from AEG to AmerenUE, by the sources from which the transfers were made; (3) off-system sales and incremental costs from AmerenUE by each source supplying energy for such sales; (4) off-system sales and incremental costs from AEG generation by each source supplying energy for such sales; and (5) off-system sales and price for each customer purchasing energy from Ameren in the off-system energy market.  Such hourly data should be required to be provided to Staff and Public Counsel for the period July 1, 2004 onward.  Such hourly data should be ordered to be maintained by AmerenUE on a going-forward basis.


The JDA conditions contained in the Report and Order on Rehearing are unenforceable without a requirement that the data described above will be collected and made available to the parties that need it in order to analyze the impact of the transaction in future cases.  If the Commission does not reconsider adopting its original condition for the second JDA amendment suggested by Staff, the Commission should at least require that adequate recordkeeping be maintained as described herein.  Otherwise, the promise to protect ratepayers is a hollow one.


G.
With regard to the Commission’s “costs and liabilities” condition, the Commission also eliminated a consumer protection that it had provided in its original Report and Order, replacing it with a promise to exclude 6 percent of certain liabilities arising from pre-closing events unless AmerenUE in a future rate case is “able to prove that benefits flowing directly from the Metro East transfer are greater than 6-percent of these liabilities.”  Report and Order on Rehearing, p. 62.  Similar to the alternative JDA condition, this condition is largely unenforceable and meaningless unless the Commission also requires AmerenUE to provide proper recordkeeping that will allow parties in a future rate proceeding to make meaningful comparisons.  AmerenUE should be required to separately identify and provide to the Commission Staff and to Public Counsel all supporting documentation (including but not limited to: invoices, allocation factors, time sheets, etc.) for any and all costs, accruals, reserves or capitalized amounts recorded or reflected in its financial statements or general ledger related to environmental or generation-related liabilities and/or expenses (including the quantification of 6% of the environmental and generation-related liabilities and/or expenses, or estimated or actual costs that occur over time), directly or indirectly associated with the generation or assets and facilities that were formerly allocated to AmerenUE’s Metro East service territory.  


The Commission’s costs and liabilities condition included in the Report and Order on Rehearing is unenforceable without a requirement that the data described above be collected and made available to the parties that need it in order to analyze the impact of the transaction.


WHEREFORE, Public Counsel respectfully requests that the Commission grant a rehearing and reconsideration of its Report and Order on Rehearing and that, upon such reconsideration and rehearing, the Report and Order on Rehearing be set aside and that another rehearing be granted on the issues stated herein.  


The Commission should also clarify its order to require UE to provide recordkeeping that would be adequate enough to at least allow a possibility for the new alternate conditions to be enforced in the future.

Respectfully submitted,
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