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Staff's Response to AmerenUE's Answer to Complaint

COMES NOW the Staff (“Staff”) of the Missouri Public Service Commission (“Commission”), and respectfully states as follows:

1.
On December 16, 2003, Thomas A. Tompkins filed a complaint against Union Electric Company, d/b/a AmerenUE (“AmerenUE” or “Company”) concerning AmerenUE’s bill for damages Mr. Tompkins caused to a Company-owned pole and guy wire while clearing brush and trees from a pasture.     

2.
On January 16, 2004, pursuant to the Commission’s December 17, 2003 Notice Of Complaint, AmerenUE timely filed its Answer To Complaint, which included a request that the complaint be dismissed.  In its February 4, 2004 Order Directing Filing, the Commission, among other things, directed the Staff to file by February 24, 2004, a response to AmerenUE’s motion to dismiss the complaint.

3.
As grounds for its request that the complaint be dismissed, AmerenUE asserts that, since the complaint does not involve a dispute regarding electric service, since property damage claims are billed separately from the customer’s utility bill, and since failure to pay a property damage invoice does not result in termination of service, the Commission lacks jurisdiction over this matter.

4.
The Staff would concur that the elements cited by AmerenUE support its contention of a lack of Commission jurisdiction.  In essence, the Commission’s statutory authority, as regards investor-owned Missouri utilities such as AmerenUE, extends to the provision of safe and adequate service at just and reasonable rates
.  The matter at issue in this proceeding is not related to the rates the Company is charging Mr. Tompkins for his electric service, nor is the adequacy of service at issue.     

5.
With respect to safety concerns, the applicable Commission rule is 4 CSR 240-18.010.  The rule adopts portions of the National Electrical Safety Code (NESC) relating to installation and maintenance of electric utility facilities to ensure safety.  As discussed in the attached Staff Memorandum (Attachment A), these safety standards do not require that guy wires located in a pasture be equipped with markers.  In light of NESC requirements, it is the Staff’s opinion that the Commission rule pertaining to the marking of guy wires does not require a marker for the guy wire struck by Mr. Tompkins.  
  6.
The Staff would note that the Company’s tariff requires that the customer pay for damages to utility property occurring on the premises as a result of negligence on the part of the customer.
  However, Mr. Tompkins is renting the property where the incident occurred for use as a pasture, and is not an AmerenUE customer at that location.  

7.
The issue in this case appears to boil down to whether the amount AmerenUE is charging Mr. Tompkins for repair of the Company’s damaged facilities is excessive and whether that charge can somehow be reduced.  Since the Commission has no jurisdiction over pecuniary reparations and cannot enter a money judgment
, this is a matter for the courts to decide.


WHEREFORE, the Staff respectfully recommends that the Commission issue an Order dismissing this case.
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/s/ Dennis L. Frey




� Section 393.130 RSMo 2000


� See Union Electric Company’s Missouri Electric Rules And Regulations, Sheet No. 137, paragraphs 9 and 11.


� See DeMaranville v. Fee Fee Trunk Sewer, Inc, 573 S.W.2d 674 (Mo. App. 1978); Wilshire Construction Co., v. Union Electric Co., 463 S.W. 2d 903, (Mo. banc 1971).
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