Before the Public Service Commission

Of the State of Missouri

In the Matter of the Proposed Promulgation
)

of Emergency Rule 4 CSR 240-3.440 Small
)
Case No. HX-2004-

Steam Heating Utility Rate Case Procedure
)




MOTION FOR FINDING OF NECESSITY FOR EMERGENCY RULEMAKING


Comes now the Staff of the Missouri Public Service Commission (Staff) and pursuant to Sections 536.016 and 536.025 RSMo 2000 files its Motion For Finding Of Necessity For Emergency Rulemaking.  In support thereof, the Staff states as follows:


1.
Section 536.016.1 RSMo 2000 provides, in part, that a state agency shall propose rules based upon “a finding by the agency that the rule is necessary to carry out the purposes of the statute that granted such rulemaking authority.” 

2.
Section 536.025.1(1) RSMo 2000 provides, in part, that a rule may be made without following the provisions of Section 536.021 RSMo 2000 if the state agency finds that the rule is necessary to preserve a compelling governmental interest that requires an early effective date as permitted pursuant to Section 536.025 RSMo 2000.  Section 536.025.1 RSMo 2000 provides that a rule may be made without following the provisions of Section 536.021 RSMo 2000 only if the state agency follows procedures best calculated to assure fairness to all interested persons and parties under the circumstances; follows procedures which comply with the protections extended by the Missouri and United States Constitutions; and limits the scope of such rule to the circumstances creating an emergency and requiring emergency action.


3.
Senate Substitute for Senate Committee Substitute for House Bill No. 208, Section 1, 92nd General Assembly, 1st Regular Session states, in part, that a steam heating company having fewer than 100 customers in Missouri may file under a small company rate procedure promulgated by the Commission, which shall be consistent with 4 CSR 240-3.240.  Proposed rule 4 CSR 240-3.440 is consistent with the small company rate procedure under 4 CSR 240-3.240 Gas Utility Small Company Rate Procedure.  Senate Substitute for Senate Committee Substitute for House Bill No. 208, Section 1, 92nd General Assembly, 1st Regular Session authorizes the adoption of 4 CSR 240-3.440 and goes into effect on August 28, 2003.  Sections 393.140(9) and 386.250(6) RSMo 2000 also authorize the adoption of proposed rule 4 CSR 240-3.440.


4.
Concurrently with this motion, Staff is filing a Motion For Finding Of Necessity For Rulemaking to provide a non-emergency rulemaking under Section 536.021 RSMo 2000.  This is necessary as an emergency rule is only to be in effect for one hundred eighty calendar days or thirty legislative days, whichever period is longer.  Section 536.025.7 RSMo 2000.  Where the emergency rule will allow expedited effectiveness of the rule, the normal rulemaking will allow the rule to continue in effect going beyond the limited emergency period.


5.
Senate Substitute for Senate Committee Substitute for House Bill No. 208, Section 1, 92nd General Assembly, 1st Regular Session clarifies and particularizes the Commission’s existing statutory authority, but also mandates that the Commission adopt a small company rate procedure consistent with 4 CSR 240-3.240.  See State ex rel. Laclede Gas Co. v. Public Serv. Comm’n, 535 S.W.2d 561, 567 (Mo.App. 1976).

6.
Attached as Appendix A is the Staff’s notarized affidavit concerning the necessity for this emergency rulemaking.  Affiant states that adoption of the proposed emergency rule will permit the steam heating companies regulated by the Commission the possibility of obtaining less costly and expedited review and resolution of rate increase requests earlier than otherwise would be the situation, if there were no emergency rule, should such a steam heating company seek to proceed pursuant to the new statute.  Senate Substitute for Senate Committee Substitute for House Bill No. 208, Section 1, 92nd General Assembly, 1st Regular Session mandates that the Commission adopt a small company rate procedure consistent with 4 CSR 240-3.240.


Wherefore the Staff requests that the Commission find that the proposed emergency rulemaking is necessary to preserve a compelling governmental interest that requires an early effective date as permitted pursuant to Section 536.025 RSMo 2000.
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