BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of the Determination of Prices,

)

Terms, and Conditions of Line Splitting and 

)
Case No. TO-2001-440

Line Sharing.





)

COVAD'S RESPONSE TO ORDER DIRECTING FILING


COMES NOW DIECA Communications, Inc. dba Covad Communications Company (Covad) and for its Response to the Commission's Order Directing Filing issued March 31, 2003 states:


1.
In its Order Directing Filing the Commission directed the parties to file preliminary pleadings outlining the expected effect on this case of the FCC's announcements in its February 20, 2003 press release regarding the Triennial Review.  Covad submits that the FCC's announcements should not have any effect on this case.


2.
First and foremost, as the Commission acknowledged in its Order, the FCC has not yet taken any official action on the matters discussed in its press release.  Until official action is taken, no one can be sure of whether the FCC will act as indicated in the press release. Moreover, any such action will apparently be taken by rulemaking, which will require a publication period and associated delays.  Requests for reconsideration and/or appeals seem likely, which may result in further postponement of the effectiveness of any such FCC action and/or reversal.  Hence, it is unnecessary and indeed would be premature to base actions in this case on the FCC's press release.


3.
Additionally, while the FCC's press release discusses line sharing, it does not announce any intentions regarding line splitting.  Accordingly this Commission needs to finish its work in this case regarding line splitting.  The terms and conditions for line splitting in the M2A still need to be made permanent.


4.
Regarding line sharing, even if the FCC were to fully carry out the steps described in the press release, and even if those actions became final and take effect any time soon, such actions should not cause this Commission to terminate its work in this case to determine final prices, terms and conditions of line sharing.  While the materials provided with the FCC's press release state an apparent intent to eliminate line sharing as an unbundled element as a matter of federal law (over a transition period of three years), this Commission retains full authority under state law to require that line sharing remain as an unbundled element.


5.
As a practical matter, this Commission needs to finish its work in this case regarding line sharing, because it is engaged in the process of completing the terms and conditions of the M2A, which will expire prior to the conclusion of the three-year transition period mentioned in the FCC's press release.  SBC obtained 271 relief from this Commission and the FCC based in part on its commitment to provide line sharing in the M2A.  The provisions of the M2A regarding line sharing are labeled as interim, and the stated intent was to complete a process of making those terms and conditions permanent, not to abandon the process prior to completion.


6.
The FCC has previously acknowledged that the states have independent authority to take action on the subject of line sharing, including unbundling the HFPL pursuant to their independent state law authority.  See Line Sharing Order, para. 168.  Several states have unbundled the HFPL pursuant to their independent state law authority, including Minnesota and California.  In addition, Texas and Vermont have

also exercised their independent state law authority to unbundle other UNEs (e.g., dark fiber, OS/DA) and UNE combinations.


7.
Even after the issuance of the FCC's press release, courts have confirmed that independent state action on unbundled elements is permissible, so long as the states do not act to prevent a carrier from taking advantage of sections 251 and 252 of the Telecommunications Act of 1996.  See, e.g., Michigan Bell Telephone Co. dba Ameritech Michigan v. MCImetro Access Transmission Serv., ___ F.3d __ (6th Cir. 2003), 2003 WL 909978 (March 10, 2003).  The Sixth Circuit held:  "The [state] commission can enforce state law regulations, even where those regulations differ from the terms of the Act or an interconnection agreement, as long as the regulations do not interfere with the ability of new entrants to obtain services."  Id., p. *9.  The Vermont Supreme Court previously affirmed state authority to impose unbundling requirements beyond those established by the FCC.  See In re Petition of Verizon New England dba Verizon Vermont, 795 A.2d 1196 (Vt. 2002).


8.
Congress has not explicitly preempted the ability of states to regulate the field of telecommunications.  To the contrary, Congress forbade the FCC from precluding the ability of state commissions from enforcing local market-opening policies and rules. See Sections 251(d)(3), 252(e)(3) and 261(b).  The FCC does not have authority to stop states from unbundling network elements.


9.
This Commission has independent authority to require unbundled line sharing and line splitting, including to complete the provisions of the M2A.  For example, Section 392.200.1 RSMo. requires telecommunications companies to furnish adequate instrumentalities and facilities.  Section 392.200.6 requires companies to "receive, transmit and deliver, without discrimination or delay, the conversations and messages of every other telecommunications company with whose facilities a connection may have been made."  Section 392.240.2 authorizes the Commission to determine "just, reasonable, adequate, efficient and proper regulations, practices, equipment and service" to be provided by telecommunications companies. Section 392.240.3 authorizes the Commission to require that "a physical connection can reasonably be made between the lines of two or more telecommunications companies whose facilities can be made to form a continuous link of communication by the constructions and maintenance of suitable connections for the transfer of messages or conversations."  Section 392.250 provides the Commission with full authority over telecommunications facilities.  Section 392.470 authorizes the Commission to impose "reasonable and necessary" conditions on providers of telecommunications services.  Further, the Legislature has expressly instructed the Commission to "promote diversity in the supply of telecommunications services and products throughout the state of Missouri".  See Section 392.185(3).


10.
The Commission should exercise its lawful authority to complete this case.  The case has been pending for well over two years, and has been submitted for decision on Phase One for well over a year.  The record well establishes that line splitting and line sharing are necessary and proper means by which SBC must afford competitors with access to its network.
 For the reasons stated herein, the Commission should not give any effect to the FCC's recent press release. There will no doubt be considerable litigation over any official action taken by the FCC pursuant to its press release, making it 

impossible to gauge when and if such action will become final.  In any event, this Commission has full authority to complete these proceedings under state law regardless of the actions of the FCC.
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� Pursuant to the terms of its Interconnection Agreement with SBC, Covad refrains from arbitrating, litigating, or publicly commenting on the line sharing terms and conditions described therein as they relate to SBC ILECs and their affiliates.
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