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SURREBUTTAL TESTIMONY OF GLENN W. BUCK 
 

Q. Please state your name and business address. 1 

A. My name is Glenn W. Buck, and my business address is 720 Olive St., St. Louis, 2 

Missouri, 63101. 3 

Q. Are you the same Glenn W. Buck who filed direct and rebuttal testimony in this docket? 4 

A. Yes. 5 

Q. What is the purpose of your surrebuttal testimony? 6 

A. The purpose of my surrebuttal testimony is to address some of the assertions made in the 7 

rebuttal testimony submitted by Staff witness Charles R. Hyneman and Office of the 8 

Public Counsel (OPC) witness Barbara Meisenheimer, respectively, on April 19, 2011.  9 

Specifically, I will address the assertions made by these witnesses relating to the two 10 

Staff counts alleging that Laclede has violated the Commission’s Affiliate Transactions 11 

Rules (Rules) (a) by not obtaining Commission’s approval of Laclede’s Cost Allocation 12 

Manual (CAM) and (b) by not submitting its CAM annually. 13 

COMMISSION APPROVAL OF THE CAM 14 

Q. Do both Staff witness Hyneman and OPC witness Meisenheimer assert in their rebuttal 15 

testimony that Laclede has never obtained Commission “approval” of its CAM.   16 

A. Yes.  For his part, Mr. Hyneman asserts that Laclede has not obtained Commission 17 

approval of its CAM and further claims that this lack of approval constitutes a violation 18 

of the Rules.  For her part, Ms. Meisenheimer also states at page 12 of her rebuttal 19 

testimony that the Commission has not approved the Company’s CAM, although she 20 

acknowledges that the Commission approved the form of the CAM.  Unlike Mr. 21 
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Hyneman, however, Ms. Meisenheimer does not express an opinion on whether this 1 

alleged lack of Commission approval constitutes a violation of the Rules. 2 

Q. Since you filed your rebuttal testimony has the Staff shed any additional light on what it 3 

believes qualifies as Commission approval of a CAM? 4 

A. Yes.  In response to DR 3 of Laclede’s First Set of Data Requests, which responses I 5 

have attached to my surrebuttal testimony as Schedule GWB-S1, the Staff states that a 6 

formal application for a Commission Order approving a utility’s Cost Allocation Manual 7 

is necessary to meet the requirements of the Rules.  Mr. Hyneman also repeats this claim 8 

that a formal application is necessary on pages 2-3 of his rebuttal testimony. 9 

Q. Is that the standard, in your opinion? 10 

A. No.  The Commission’s Rules state that in purchasing goods or services from an affiliate, 11 

the utility will use a Commission approved CAM.  There is no discussion of how that 12 

approval is to be obtained. 13 

Q. Does the Company use a Commission-approved CAM? 14 

A. Yes.  For the reasons discussed below, I believe it is impossible to reconcile Staff’s 15 

current claim regarding the need for a formal Commission order approving a utility’s 16 

CAM with Staff’s historical approach to this issue.  But even assuming a formal order is 17 

required, Laclede has satisfied that requirement.   As Laclede’s witnesses have previously 18 

testified, in Case No. GM-2001-342, the Commission explicitly approved both the major 19 

terms of the Company’s CAM and the process for completing the additional details that 20 

Staff had requested be included in the CAM.  Because Laclede fully complied with that 21 

process, its CAM has, in fact, received the very kind of Commission approval 22 

contemplated by the parties and the Commission itself. 23 
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Q. But isn’t Ms. Meisenheimer correct when she states at page 12 of her rebuttal testimony 1 

that the CAM was not approved by the Commission because it is not mentioned in the 2 

Commission’s August 14, 2001 Order Approving Stipulation and Agreement and 3 

Approving Restructuring in Case No. GM-2001-342? 4 

A. No. First of all, Ms. Meisenheimer’s comments are somewhat misleading.  While the 5 

Commission may not have explicitly mentioned the term “Cost Allocation Manual” in its 6 

August 14 Order, it did state that the Stipulation and Agreement it was approving 7 

contained certain conditions that were “intended to protect the Missouri customers of 8 

Laclede.” Among the conditions cited by the Commission was one relating to “the 9 

method of cost allocation” – a clear reference to the CAM.   Moreover, I have been 10 

advised by legal counsel that a Commission Order approving a Stipulation and 11 

Agreement means that every provision of the Stipulation and Agreement has been 12 

reviewed, considered and determined to be reasonable by the Commission.  Accordingly, 13 

it is completely irrelevant whether the Commission’s Order actually recited the detailed 14 

provisions of the Stipulation and Agreement that addressed the CAM or simply approved 15 

the Stipulation and Agreement containing those provisions. 16 

Q. In addition to the Commission’s August 14, 2001 Order in Case No. GM-2001-342, are 17 

there other formal actions taken by the Commission which recognized that the CAM 18 

would be used to price affiliate transactions? 19 

A. Yes.  Three months after the Commission issued its Order in Case No. GM-2001-342, the 20 

Commission approved a Unanimous Stipulation and Agreement in Laclede’s 2001 21 

general rate case proceeding, Case No. GR-2001-629.  As part of that Stipulation and 22 

Agreement, the parties proposed, and the Commission approved, tariff language which 23 
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stated that Laclede’s off-system sales would be conducted in accordance with the 1 

“Company’s Cost Allocation Manual or, if and when applicable, the Commission’s 2 

affiliate transactions rule.”   This Commission-approved tariff, which is attached hereto 3 

as Schedule GWB-S2 became effective December 1, 2001. 4 

Q. Did Staff agree to a tariff provision that used the CAM as part of the settlement of 5 

Laclede’s 2001 rate case? 6 

A. Yes.  Consistent with Staff’s antipathy to affiliate transactions, Staff at first attempted to 7 

have the tariff actually state that Laclede shall not make off-system sales to its affiliate.  8 

But the matter was resolved with the parties agreeing that Laclede would use its CAM to 9 

price off-system sales to its affiliates.     10 

Q. Did the Staff subsequently recognize that the tariff approved by the Commission in 2001 11 

provided authorization of the Company’s CAM? 12 

A. Yes, in the very next general rate case proceeding filed by Laclede, Case No. GR-2002-13 

356, the Staff submitted DRs to Laclede relating to the CAM, including one which asked 14 

“Pursuant to Laclede Gas Company tariff sheet R-42 (Off-System Sales) please provide a 15 

copy of the Company’s Cost Allocation Manual(s) in effect from October 2000 through 16 

current date.”  (emphasis added)  A copy of this Staff data request and the Company’s 17 

response thereto, is attached hereto as Schedule GWB-S3. 18 

Q. What is the significance of this tariff provision and Staff’s follow up data requests in 19 

Laclede’s subsequent rate case? 20 

A. They are significant for three reasons.  First, they reconfirm in an official way what all of 21 

the parties and the Commission intended by, respectively, agreeing to and approving the 22 

settlement in Case No. GM-2001-342, namely, that the CAM completed by Laclede in 23 
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December 2001 and sent to the parties was indeed the instrument that was to be used to 1 

govern the pricing of transactions between Laclede and its affiliates.  Second, they 2 

reconfirm that the CAM being used by Laclede included the fair market pricing 3 

provisions for gas supply transactions that Mr. Hyneman and Ms. Meisenheimer seem to 4 

want to walk away from now years later.  Third, they reconfirm that Staff and OPC not 5 

only had every opportunity to review the CAM in 2002 (just as they did when Laclede 6 

first submitted it to them in December of 2001), but that the Staff seized that opportunity 7 

and apparently did not take issue with those pricing provisions.   8 

Q. Did the tariffs approved as a result of the 2002 rate case proceeding continue to reference 9 

the CAM? 10 

A. Yes.  As they continue to do today.             11 

Q. Although it is clear from your answers above that Laclede believes it has complied with 12 

what Staff says is required by the Rules – namely, a formal Commission Order approving 13 

a utility’s CAM – do you believe that such an interpretation is even correct? 14 

A. No.  And I fail to understand how the Staff could come before this Commission and say 15 

so without seriously impugning the quality of its regulatory oversight over affiliate 16 

transactions. 17 

Q. Why do you say that? 18 

A. If a formal Commission Order approving a CAM was actually required by the Rules one 19 

would have expected to see utilities subject to the Rules to have filed for such approval  20 

during the ten years or so that the Rule has been in effect.  One would also expect to find 21 

Commission Orders that granted such approvals or otherwise disposed of such filings.  22 

Finally, if utilities had failed to seek such approvals – as Staff now claims they should 23 
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have – one would have expected to see a series of complaints by the Staff, similar to the 1 

one filed in this case, seeking to hold utilities accountable for such non-compliance. 2 

Q. Has any of this happened? 3 

A. No.  According to Staff’s Response to Laclede’s First Set of Data Requests, not a single 4 

Missouri utility has filed for Commission approval of its CAM.  Not one. (Schedule 5 

GWB-S1, p. 2, Response to Question 2).  As a result, Staff was unable to cite a single 6 

docket number or CAM approval order of the kind Mr. Hyneman suggests should have 7 

been obtained by Laclede. 8 

Q. Given this unrelenting and persistent record of seeming non-compliance by every utility 9 

in the State of Missouri, has the Staff filed complaints or taken any other action to 10 

address what it would have the Commission believe is an obvious failure to obey the 11 

law? 12 

A. No.  Mr. Hyneman went to great lengths in his prefiled testimony to explain why the 13 

Commission’s Affiliate Transactions Rules must be accompanied by “effective utility 14 

oversight” on the part of the Staff in order to ensure that consumers are adequately 15 

protected.  Despite the asserted need for such oversight, however, the Staff stated in its 16 

DR Responses that it has never filed a complaint against any Missouri utility relating to 17 

this so-called violation of the Rules. (Schedule GWB-S1, p. 3, Response to Question 18 

6(a)) Indeed, Staff indicated in its Responses that it is only now – roughly a decade after 19 

the Affiliate Transactions Rules were promulgated, and after it initiated the current 20 

complaint against Laclede – that Staff is finally considering filing complaints against the 21 

other utilities for this alleged “violation.”  Clearly, if the Rules really did contemplate that 22 

each utility’s CAM must be specifically approved by the Commission through a formal 23 
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order, then one can only conclude that Staff has been seriously derelict in its job of 1 

ensuring “effective oversight” of Missouri utilities’ compliance with the Rules. 2 

Conversely, if Staff’s current interpretation is incorrect, as Laclede believes it is, then 3 

Staff’s error is at least limited to a matter of rule misinterpretation rather than a decade 4 

long pattern of grossly inadequate regulatory oversight.      5 

Q. Are there other reasons to believe that Staff’s recent interpretation of this Rule provision 6 

is incorrect? 7 

A. Yes.  If the Rule really contemplated that utilities must file for and obtain a formal 8 

Commission order approving their CAMs, then the Staff would have presumably 9 

developed some auditing procedures or manuals to guide its review of such CAM filings. 10 

Q. Has it? 11 

A. No.  In response to a DR question which asked the Staff to produce any auditing 12 

procedures or manuals that addressed its review of utility CAM submissions, the Staff 13 

indicated that “[s]ince no utility has filed for Commission approval of its CAM, Staff has 14 

not developed procedures for review of CAMs to address such a filing.”  (Schedule 15 

GWB-S1, p. 2, Response to Question 2).  In fact, Staff goes on to indicate that rather than 16 

review CAMs as part of some separate approval proceeding, it has been Staff’s general 17 

approach to review utility CAMs in general rate cases and other proceedings where 18 

affiliate transactions might have an impact on customer rates, and to make 19 

recommendations based on those reviews.  (Id.).   Again, this pattern of Staff conduct is 20 

flatly inconsistent with the claim that the Rules require a utility to seek a formal 21 

Commission order approving its CAM.  22 
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Q. If a formal Commission order approving a utility’s CAM was required by the Rules, is it 1 

reasonable to believe that the Commission’s Chapter 3 Reporting and Filing 2 

Requirements Rules would address the subject? 3 

A. That would certainly be reasonable.  The Chapter 3 Rules address the informational and 4 

filing requirements for a wide variety of circumstances where utilities must submit data 5 

to, or obtain approval from, the Commission.   To name just a few, these Rules address 6 

the filing requirements for large and small rate case proceedings, depreciation studies, 7 

promotional practices, mergers and acquisitions, financings, certificates of convenience 8 

and necessity, annual reports, cold weather rule reporting obligations, ISRS requests, 9 

written drug and alcohol testing programs, natural gas incidents, and requests to transfer 10 

assets. Given the wide variety of filings covered by the Chapter 3 Rules, it is clear that 11 

the Commission has made a concerted effort to identify and establish filing requirements 12 

for those regulatory matters that it must routinely process and approve. 13 

Q. Has the Commission established similar requirements for obtaining Commission 14 

approval of a utility’s CAM? 15 

A. No.  While the Staff would have the Commission believe that its Affiliate Transactions 16 

Rules affirmatively require the Commission to routinely consider and approve utility 17 

CAMs, there is nothing in the Commission’s Chapter 3 Rules that purport to address how 18 

a utility would go about seeking such approval or what information would need to be 19 

included in a filing requesting such approval. 20 

Q. Did the Staff agree that there is nothing in Chapter 3 addressing CAM filings? 21 
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A. Yes.  When asked to identify a specific section of Chapter 3 that would apply to utility 1 

CAM filings, Staff responded that it could not.   (Schedule GWB-S1, p. 2, Staff Response 2 

to Question 3(e)).   3 

Q. Are there other reasons to question Staff’s assertion that Laclede violated the Affiliate 4 

Transactions Rules by not obtaining the kind of Commission approval Staff says is 5 

required? 6 

A. Yes.  Laclede has met with the Staff on many occasions to discuss the CAM and the 7 

Rules, including meetings in 2003, 2005, and 2007.  The CAM was also the subject of 8 

much discussion and debate in at least two oral arguments held before the Commission in 9 

2009, as well as numerous pleadings submitted in 2009 and 2010.  Indeed, as Mr. 10 

Hyneman’s own Schedule 1 to his Rebuttal Testimony shows, the approval status of the 11 

Company’s CAM was even the subject of an internal audit report that the Staff requested 12 

to see in 2006 in connection with its investigation of certain claims that had been made 13 

by a fired Laclede employee, as well as an internal audit report written in 2008.  Despite 14 

these numerous meetings and other opportunities that the Staff has had to articulate its 15 

current view that utilities must obtain a formal Commission order approving the specific 16 

provisions of a CAM, it was not until 2010 that the Staff actually did so.   It is just not 17 

plausible in my view to believe that the Staff was so uninformed about what the Rules 18 

require that it did not realize that formal Commission approval of utility CAMs was 19 

required for nearly a decade.  And if it did believe that such approval was required all 20 

along, its failure to raise the issue directly and forthrightly with the regulated community 21 

is simply inexcusable. 22 
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Q. Is the Staff’s failure even more egregious in light of the 2006 internal audit plan and the 1 

2008 internal audit report that Mr. Hyneman discusses at page 6 of his rebuttal 2 

testimony?    3 

A. Yes.  Notably, Mr. Hyneman does not discuss in his testimony that the 2006 audit plan 4 

and the subsequent 2008 audit report referenced by Mr. Hyneman found that the 5 

Company had conducted its affiliate transactions for the relevant period in compliance 6 

with the CAM and in compliance with the Commission’s Affiliate Transactions Rules.  7 

Instead, he focuses on a few statements in the plan and the report that mention the 8 

absence of a formal Commission order approving the CAM. 9 

Q. What is the significance of these statements? 10 

A. Mr. Hyneman of course would like to portray them as legally significant.  The 11 

statements, however, do not purport to address the legal significance of the Commission’s 12 

order in Case No. GM-2001-342 approving the CAM’s primary features and establishing 13 

a process for completing the CAM (with which Laclede fully complied).  Nor do they 14 

discuss the legal effect of the tariff provision approved in Case No. GR-2001-629 15 

authorizing the use of the CAM for pricing off-system sales affiliate transactions.    16 

Q. Did the 2008 Internal Audit report indicate that Laclede was in full compliance with its 17 

CAM? 18 

A. The Audit Report states that the Company has complied fully with its CAM and the 19 

Rules, even though the preliminary un-vetted planning document also contains language 20 

stating that a formal Commission order approving the CAM had not been issued.   21 

Notably, the PSC Staff conducted an informal investigation into whether these documents 22 
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as well as other allegations made by the terminated employee who authored the 2006 plan 1 

indicated any pattern of improper conduct on the part of the Company. 2 

Q. As a result of its informal investigation, did the Staff ever communicate to the Company 3 

that it believed the absence of a formal order approving the CAM constituted a violation 4 

of the Commission’s Affiliate Transactions Rules? 5 

A. No.  Apparently, the Staff was satisfied at the time with the proposition reflected in the 6 

documents that a utility could be in compliance in with the Rules and not have a formal 7 

Commission order approving its CAM.  If the Staff thought otherwise, I am at a complete 8 

loss to understand why, upon the conclusion of its investigation, it would not have 9 

immediately alerted Laclede of its conclusion that the Company was doing something 10 

improper or unlawful by failing to have sought and obtained a formal Commission order 11 

approving its CAM.  The only credible explanation for that failure, of course, is that Staff 12 

knew full well at the time that no such formal approval is required.  13 

Q Were the findings of Staff’s investigation communicated to the Commission’s Executive 14 

Director? 15 

A. Yes.                                   16 

Q You also indicated earlier that OPC witness Meisenheimer has taken the position that 17 

there is no formal Commission order approving Laclede’s CAM, but she has not asserted 18 

that the alleged absence of such an order is a violation of the Rules.  Do you know why 19 

OPC has not joined with Staff on this claim? 20 

A. That, of course, is something that only OPC can definitely answer.  What I can say, 21 

however, is that OPC has some direct experience with this very issue. 22 

Q. Please explain. 23 
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A. In AmerenUE’s 2007 rate case proceeding, Case No. ER-2007-0002, Ryan Kind 1 

submitted direct testimony on behalf of OPC, the relevant portions of which are attached 2 

to my testimony as Schedule GWB-S4.  As part of that testimony, Mr. Kind questioned 3 

whether AmerenUE’s purchase of certain gas-fired generating units from an affiliate had 4 

complied with the Commission’s Affiliate Transactions Rules.  One of the areas of non-5 

compliance alleged by Mr. Kind was AmerenUE’s asserted failure to obtain a 6 

Commission Order approving its CAM.  As Mr. Kind noted at the time, he was “unaware 7 

of any efforts that UE has made to have this purported “CAM” approved by the 8 

Commission as provided for in 4 CSR 240-20.015(3)(D)”.  (Schedule GWB-S4, pages 9 

33-34 of Kind’s Direct Testimony). 10 

Q. What eventually happened with Mr. Kind’s claim that AmerenUE had failed to obtain 11 

what he believed was required Commission approval for its CAM? 12 

A. From what I have been able to determine, the contention disappeared and was not raised 13 

again by OPC.  Although the underlying purchase transaction at issue was fully litigated, 14 

a review of OPC’s Pre- and Post-Hearing Briefs in that case (see Schedule GWB-S5) 15 

show that Mr. Kind’s claim regarding the need for Commission approval was never 16 

mentioned again.  Nor was it addressed by Staff or mentioned in the Commission Order 17 

that ultimately decided the issue.  Given this history, I can only conclude that Mr. Kind 18 

either re-evaluated his position on this matter and determined that the Rules do not 19 

require that the Commission issue a formal order approving AmerenUE’s CAM, or he 20 

was subsequently advised to that effect by an OPC attorney.  In either case, I am 21 

assuming that is why Ms. Meisenheimer has not joined in Mr. Hyneman’s contentions to 22 

the contrary in this case. 23 
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Q. Please summarize the Company’s position regarding this issue. 1 

A. When all is said and done, I think there are only two possible explanations for the 2 

evolution of Staff’s position on this issue.  Either the Staff has been asleep at the 3 

regulatory switch for the past ten years when it comes to providing effective oversight of 4 

utility compliance with the Rules, or the Staff has simply concocted an alleged violation 5 

of the Rules in retaliation for Laclede’s repeated claims that it is the Staff that has failed 6 

to adhere to the Rules with its completely unauthorized standards for pricing such 7 

transactions.  While neither scenario is acceptable, the historical record strongly indicates 8 

that the latter explanation of these events is a far more credible one.  It is equally clear 9 

from Staff’s responses to the data requests in Schedule GWB-S1 that Staff does not 10 

believe that a CAM must be reviewed and explicitly approved by the Commission, but 11 

instead considers a CAM that has been submitted by the utility and reviewed and found 12 

to be acceptable by the Staff in a general rate case or other appropriate proceeding to be 13 

Commission-approved.   14 

Q Should the Company’s CAM be considered Commission-approved by this standard as 15 

well?   16 

A. Yes.  The Staff and any other party had an opportunity to review the Company’s 2001 17 

CAM in its 2002 rate case proceeding, as well as review the Company’s revised 2004 18 

CAM in the Company’s 2005 rate case proceeding.  The Staff has also had occasion to 19 

review the CAM in connection with affiliate transactions in ACA cases.  The Staff has 20 

seized these opportunities and in no case has identified any problems with the CAM.   21 

Accordingly, under the very approach utilized by Staff, the Company’s CAM should be 22 

considered Commission-approved.      23 
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ANNUAL CAM 1 

Q. Does Mr. Hyneman continue to insist in his rebuttal testimony that Laclede has violated 2 

Section 2(E) of the Rule, because its CAM has not been filed annually?      3 

A. Yes.  Although in his rebuttal testimony he has clarified that a utility does not need to file 4 

its CAM annually, but simply submit it annually to the Staff and Public Counsel. 5 

Q Does Ms. Meisenheimer make a similar claim in her rebuttal testimony that it is a 6 

violation of the Rules not to submit the CAM in its entirety each and every year? 7 

A. No. 8 

Q. Has Mr. Hyneman explained in his rebuttal testimony why it would make sense to 9 

interpret the Rules as requiring that a utility resubmit the entirety of its CAM each year to 10 

the Staff and OPC, even though the provisions of the CAM have not changed? 11 

A. No.  Mr. Hyneman does not explain why sending the same pieces of paper over and over 12 

again to the Staff would make sense.  In fact, such an interpretation is flatly inconsistent 13 

with any notion of efficiency and conservation of resources.  The Commission and Staff 14 

are already bombarded with electronic and paper versions of documents that, in contrast 15 

to a CAM that has not changed, actually contain new information that the regulator hasn’t 16 

seen before.  To suggest that the Rules should be construed in a manner that would 17 

simply add hundreds or thousands of pages of duplicative documents to this mountain of 18 

information defies common sense. 19 

Q. Are there other reasons for believing that the Rule does not require the utilities and the 20 

Commission to needlessly squander resources in such a manner? 21 

A. Yes.  Mr. Hyneman has indicated in his Responses to Laclede’s Data Requests that the 22 

Staff pays little or no attention to the annual Affiliate Transactions filings that are 23 



 15

actually made by utilities.  In fact, according to Mr. Hyneman, Staff’s general approach 1 

to reviewing affiliate transactions is to only look at such transactions and the information 2 

submitted in connection with them when a utility has a rate case or other proceeding that 3 

may affect rates.   (See Schedule GWB-S1, Staff responses to DRs 2 and 7)  Although I 4 

firmly believe that Staff should give utilities more timely feedback on their affiliate 5 

transactions submissions than this approach contemplates, it is ludicrous for the Staff to 6 

suggest, on the one hand, that utilities are required to submit duplicative copies of their 7 

CAMs each and every year while simultaneously acknowledging, on the other, that such 8 

submissions will simply gather dust in someone’s office or electronic file until a new rate 9 

proceeding comes along. 10 

Q. At page 17 of his rebuttal testimony, Mr. Hyneman suggests that even if someone at the 11 

Staff had advised the Company not to resubmit duplicative copies of its CAM each and 12 

every year to the Staff, that such advice would have been unauthorized since Staff cannot 13 

waive the requirements of the Commission’s Rules.  Do you agree? 14 

A. If the Rules required such annual submissions, Mr. Hyneman might have a point.  But 15 

they don’t.  And once again, I think that is evidenced by the fact that Staff has accepted 16 

the Company’s annual CAM reports for at least seven years without once suggesting that 17 

the entire CAM had to be resubmitted each year in connection with those reports.  In fact, 18 

Staff indicated precisely the opposite, that it did not need duplicative copies of the CAM. 19 

Q Has the Staff demonstrated that it knows how to work with the Company to have the 20 

Company seek a waiver from the Rules where it believes one is necessary? 21 

A. Yes.  In the Company’s most recent rate case proceeding, the Staff insisted and the 22 

Company agreed to seek a waiver of the date on which it submits its annual CAM 23 
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reports.  Although Laclede believed that such a waiver was unnecessary since it was 1 

submitting most of its affiliate transactions information well in advance of what the Rule 2 

required, it nevertheless agreed to seek a waiver given Staff’s concerns. 3 

Q. Why didn’t Laclede also seek the kind of waiver that Mr. Hyneman says is necessary if 4 

the Company does not wish to submit duplicative copies of its entire CAM each year? 5 

A. Because the Company, and apparently the Staff as well, did not think it was necessary to 6 

do so during the recent rate case, which came at a point in time that was only a few 7 

months shy of when the Staff filed the instant complaint.  Again, if the Staff actually 8 

believed there was something deficient in the way the Company was submitting its CAM 9 

materials, the time to mention it would have been during the Company’s 2010 rate case 10 

(or its 2007 rate case, or its 2005 rate case) when the Staff was attempting to have the i’s 11 

dotted and the t’s crossed in connection with how the Company treated these materials 12 

for regulatory purposes.  Even though it had deliberately considered what was required in 13 

this regard, however, there was no mention by the Staff of any legal obligation to 14 

resubmit the entire CAM each year – a further indication of how little merit there is in 15 

Staff’s insistence today that such a requirement exists. 16 

Q. If there was an obligation to submit the CAM each year to the Staff, has Laclede met that 17 

obligation? 18 

A. Laclede can make a good faith assertion that it has provided or discussed the CAM 19 

enough times with Staff over the years that it has achieved substantial compliance, if such 20 

an obligation existed. 21 

Q. How so? 22 
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A. It has been well established that Laclede submitted the CAM to Staff in 2001 and 2002, 1 

discussed it with Staff in 2003 (see below), at which time a copy may have been 2 

furnished, submitted a revised copy of the CAM to Staff in 2004, discussed the CAM at 3 

some length with Staff in connection with the 2005 rate case, provided an internal audit 4 

of the CAM to Staff in 2006, submitted copies to Staff in 2007 and 2008, held oral 5 

arguments that explicitly referenced the CAM in 2009 and 2010, and referenced the 6 

CAM repeatedly in pleadings submitted in 2009, 2010 and 2011. 7 

Q. In response to your earlier testimony that Staff promised to provide Laclede with 8 

feedback on its CAM but never did, Mr. Hyneman references a June 7, 2003 meeting at 9 

pages 17 and 18 of his rebuttal testimony during which he claims that the Staff attempted 10 

to provide such feedback.  He claims, however, that Staff efforts to provide such 11 

feedback were thwarted because the Company got angry and, as a result, discussions 12 

came to an abrupt halt.  Is this true? 13 

A. No.  It is a completely false depiction of the meeting.  I was at that meeting.  Mr. 14 

Hyneman was not at that meeting, nor at any other meeting with Laclede involving the 15 

CAM.  At no time during the June 2003 meeting did Company personnel express anger, 16 

let alone end the meeting abruptly.  Instead, we listened respectfully to what Staff had to 17 

say and responded with our questions and viewpoints.  It should be pointed out that Staff 18 

member Janis Fischer’s contemporaneous notes of the meeting (which Mr. Hyneman has 19 

attached to his rebuttal testimony as Schedule 2) lend absolutely no support to Mr. 20 

Hyneman’s second hand characterization of Laclede’s comportment during this meeting.  21 

To the contrary, the notes indicate that the meeting progressed and ended in a normal 22 

fashion.   23 
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Q. Is this the meeting where the Staff indicated that it would go through Laclede’s CAM 1 

page by page and give the Company feedback on any problems it found? 2 

A. No.  That meeting occurred after the Company submitted its March 15, 2004 CAM that 3 

had been sent to Staff with minor revisions designed to ensure that the CAM was fully 4 

consistent with the Commission’s Affiliate Transactions Rules.  In that meeting, it was 5 

Mr. Robert Schallenberg who provided these assurances to Laclede.  I should note that 6 

the Company did not get angry and abruptly end that meeting either. 7 

Q. On page 28 of his rebuttal testimony, Mr. Hyneman denies your assertion that Staff has 8 

displayed a general distaste for affiliate transactions.  Do you have any rebuttal to Mr. 9 

Hyneman’s claim? 10 

A. Yes.  Following the conclusion of our 2007 rate case, I attended a meeting in Jefferson 11 

City on October 26, 2007, with other members of Laclede, and with Staff and OPC.  Mr. 12 

Hyneman did not attend.  At the meeting, Laclede personnel requested that the parties 13 

reach an understanding on how the Rules should be applied, and on any corresponding 14 

CAM revisions, so that it would be easier for Company to understand how to comply 15 

with the Rules.  Staff responded that if Laclede wanted to make it easier, it should stop 16 

doing business with LER.  Staff stated its belief that Laclede has better access to gas and 17 

transport than LER and should therefore be able to buy gas more cheaply than LER.  In 18 

effect, Staff thought that Laclede should not buy gas from LER; rather Laclede should 19 

acquire gas from wherever LER was acquiring it, but at a better price.   20 

Q. Were you surprised by Staff’s position? 21 

A. Yes.  I did not think it was appropriate for a regulator to respond to a question about rule 22 

compliance by advising the utility not to take actions permitted by the Rule. 23 
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Q. Nevertheless, does Staff’s position make sense? 1 

A. As better explained by Laclede witnesses Michael Cline and John Reed, it does not make 2 

sense because Laclede and LER, just like any typical LDC and marketer, are in two 3 

different businesses, with different risk profiles, business objectives, supply sources, 4 

markets and customer characteristics.  Given these differences, it makes no more sense to 5 

make the facile assumption that Laclede could simply do what LER does, and save 6 

money in the process, than to assume that the vast majority of LDCs in this country who 7 

also purchase their gas supplies from marketers could save money by becoming 8 

marketers themselves     9 

Q. Please summarize your surrebuttal testimony. 10 

A. I think it is abundantly clear from the historical record that Staff’s claims that Laclede has 11 

violated the Rules by not obtaining a formal Commission order approving its CAM, and 12 

by not submitting the entirety of its CAM each and every year, are without merit.  Indeed, 13 

given Staff’s regulatory approach to these same issues over the past decade – an approach 14 

that is wholly inconsistent with its current position – it is all too obvious that Staff has 15 

concocted these alleged violations for the sole purpose of diverting attention from and 16 

making Laclede pay for its principled opposition to Staff’s unauthorized approach to 17 

affiliate transactions.  Having worked cooperatively and constructively with the Missouri 18 

Staff for almost a quarter of a century on rate cases and various other matters, I hope the 19 

Commission will put an end to this dysfunctional and impermissible behavior by its Staff.                 20 

Q. Does this conclude your surrebuttal testimony? 21 

A. Yes, it does. 22 
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Laclede Gas Company  

Case No. GC-2011-0098 
 

Laclede Gas Company’s 

First Set of Data Request to the Commission Staff  

 
1. Please provide copies of all written procedures, manuals, instructional 

memoranda, guides or other written materials, including electronic versions of such materials, 

developed by or on behalf of the Commission Staff that address, directly or indirectly, the 

process, criteria, standards or other parameters by which Staff  monitors, audits, and or evaluates 

utility compliance with the Commission’s affiliate transactions rules (See 4 CSR 240-40.015 and 

4 CSR 240-40.015).  For each document provided, please provide the following information: 

(a) The authors or authors of the document; 

(b) The date on which the document was completed; 

(c) A list of who the document was distributed to; 

(d) Any correspondence, explanatory material, or other accompanying 

material that was either distributed with the document or that summarizes 

the purpose of the document; 

(e) Any revisions subsequently made to the document after it was completed, 

including the date such revisions were made. 

 

Response: Staff relies on the rule itself as the standard for compliance with the rules.   

 (a)  The Commission directed Staff to develop the rules.   

       Attached are Reports to Division Directors regarding the Affiliate Rules. 

One is dated for the Division Directors’ April 30, 2003 meeting and one is   

dated for July 28, 2004 meeting.  Who the author was has not been determined 

at this time. 

 (b)  Unknown at this time 

 (c)  The document was intended for Division Directors.  This is all Staff has  

         regarding these documents at this time.    

 (d)  If anything responsive is found, Staff will forward it.    

 (e)  None known at this time. 

 

Also, attached is a document Staff originally used.  Janis Fischer developed this 

document.  She does not know the date it was created and does not recall 

distributing this list to anyone else.   

  

2. Please provide copies of all written procedures, manuals, instructional 

memoranda, guides or other written materials, including electronic versions of such materials, 

developed by or on behalf of the Commission Staff that address, directly or indirectly, the 

process, criteria, standards or other parameters by which Staff audits or examines cost allocation 

manuals submitted by utilities in compliance with the Commission’s affiliate transactions rules.  

For each document provided, please provide the following information: 

(a) The author or authors of the document; 

(b) The date on which the document was completed; 
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(c) A list of who the document was distributed to; 

(d) Any correspondence, explanatory material, or other accompanying 

material that was either distributed with the document or that summarizes 

the purpose of the document; 

(e) Any revisions subsequently made to the document after it was completed, 

including the date such revisions were made. 

 

Response: See response above.   

Since no utility has filed for Commission approval of its CAM, Staff has not 

developed procedures for review of CAMs to address such a filing.  The review of 

existing CAMS is done in ACA cases and rate cases to the extent affiliate 

transaction activities may affect customers’ rates. 

 

3. Please describe what Staff believes constitutes “Commission approval” of a cost 

allocation manual under the Commission’s affiliate transactions rules, 4 CSR 240-40.015 and 4 

CSR 240-40.015.  Include in the response: 

(a) A statement of whether Staff believes a formal Commission Order is 

required to reflect such approval 

(b) A statement of the procedures that Staff believes should be used to obtain 

such approval; 

(c) A description of the case designations typically given to such approval 

proceedings, if any. 

(d) A description of the filing process (i.e. tariff filing, application, etc. used 

to initiate a request for Commission approval.  

(e) A citation to the specific section of the Commission’s Chapter 3 Rules 

relating to Filing and Reporting Requirements that governs the filing and 

approval process for Cost Allocation Manuals.    

 

Response:   
(a)  Yes. 

(b)  Filing an application with the Commission requesting approval. 

(c)  A GO designation would be appropriate.  Staff is not aware of any filings 

  (d)  Application 

 (e)  There are general directions for filings that create cases in Chapter 2 and  

general descriptions of the Application requirements in Chapter 3 but Staff cannot 

identify a specific section of Chapter 3.  

 

4. Please list each regulated public utility that Staff believes is subject to the 

Commission’s affiliate transactions rules as set forth at 4 CSR 240-40.015 and 4 CSR 240-

40.015. 

  

Response:  All Missouri regulated gas utility companies, which are subject to the 

Commission’s jurisdiction, are subject to the  rules 4 CSR 240-40.015, if they engage in affiliate 

transactions.  
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5. For each public utility identified in the response to DR 4, please provide the 

following information: 

(a) The Commission case or file number of the proceeding or proceedings in 

which the Cost Allocation Manual for the public utility was approved by 

the Commission as that term is defined by the Staff; 

(b)  The Staff’s recommendation, testimony or other similar document 

reflecting Staff’s position regarding approval of the Cost Allocation 

Manual; 

(c) The date on which the Commission approved the Cost Allocation Manual. 

 

Response:  (a) N/A No gas utility has sought approval. 

(b) No gas utility has sought approval Commission approval of its  

      CAM. 

 (c) No gas utility has sought Commission approval of its CAM. 

 

6. For each public utility that is required to maintain a Cost Allocation Manual under 

the Commission’s affiliate transactions rules and which has not sought or received Commission 

approval for such Cost Allocation Manual, please provide the following: 

(a) A copy of any complaint filed by the Staff which alleges a violation of 

such rules as a result of the public utility’s alleged failure to seek or obtain 

such approval; 

(b) If no such complaint has been filed, a full and complete explanation of 

Staff’s reasons for not filing a complaint; 

(c) The name or names of the Staff personnel responsible for making the 

decision not to file a complaint.  

  

Response: (a)  Staff has not filed complaints but is considering an appropriate course 

of action. 

(b)  In rate cases Staff has attempted to work cooperatively with utility 

companies to achieve compliance with the rules however, Staff is planning to file 

complaints for lack of compliance with this section of the rules requiring a 

commission approved CAM for those utility companies that  . 

(c)  There have not been any formal decisions not to file complaints.  Staff 

is considering what course of action is appropriate.     

       

7. For each annual Cost Allocation Manual report submitted by a utility during for the most 

recent five year period, please state:  

(a)     The identify of the utility which submitted the annual report; 

(b) The date on which Staff commenced its audit or examination of the report 

and the transactions addressed therein; 

(c)       The current status of Staff’s audit or examination; 

(d) Whether any report has been completed based on Staff’s audit or 

examination; and  

(e) The date on which Staff expects to complete its audit or examination if the 

audit has not yet been completed.    
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Response:  (a) See attached reports. 

(b) No audit would begin until a utility submitted its CAM for approval 

(c) If a utility does not seek approval the CAM and affiliate transactions are  

      addressed in rate and ACA cases.  

(d)  Audits or examinations completed as a result of rate or ACA cases will be    

      part of the record in those cases.   

(e)  The rate case audits/examinations or ACA case examinations would be  

     complete when the cases were closed, unless there was an order or agreement  

     to continue addressing the issues after the close of such cases.  

 

8. For the annual Cost Allocation Manual reports submitted by Laclede Gas Company 

during the most recent five year period, please state: 

(a) The date on which Staff commenced its audit or examination of the report; 

(b) The identity, job titles, professional and educational backgrounds of the 

Staff personnel assigned to conduct such audit or examination; 

(c) Copies of any reports, memoranda, workpapers, correspondence or other 

materials, whether in written or electronic form, reflecting the progress 

and/or results of such audit or examination; 

(d) Copies of any instructions, correspondence, memoranda, or other 

materials, whether in written or electronic form, that purports to provide 

specific guidance on how such audit or examination should be conducted. 

 

 Response: (a) To the extent Laclede is asking about the Annual Reports it submits to 

Staff, Staff has made audits or examination of Laclede’s Annual Reports in both 

of Laclede’s last rate cases.   

  (b)  The Staff assigned should be known by Laclede as those Staff members either 

filed testimony or negotiated with Laclede in the rate case process.  The Staff 

involved include John Cassidy,, Lisa Hanneken, Mark Oligschlaeger, and Paul 

Harrison.  Their educational background and experience is attached to testimony 

filed in these cases.   

  (c) Staff directs Laclede to the testimony filed in each of Laclede’s last two rate 

cases, and to the settlements and attachments for documents reflecting the process 

and results. 

  (d)  Staff uses the rules themselves as a guideline.  

  

9.     For the revised Cost Allocation Manual submitted by Laclede Gas Company to the 

Commission Staff in March of 2004, please state: 

 (a) The date on which Staff commenced its review of the Cost Allocation 

Manual; 

 (b) The identity, job titles, professional and educational backgrounds of the 

Staff personnel assigned to conduct such review; 

(c) Copies or any reports, memoranda, workpapers, correspondence or other 

materials, whether in written or electronic form, reflecting the progress 

and/or results of such review; 
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(d) Copies of any instructions, correspondence, memoranda, or other 

materials, whether in written or electronic form, that purport to provide 

specific guidance on how such review should be conducted. 

 

       Response: (a)  Staff does not know the date of initial review.   

(b)(c), and (d)  Staff does review affiliate transaction and the CAM in rate 

cases and Staff has addressed concerns in both of Laclede’s last rate cases.  

Staff’s testimony in both of those cases is available on EFIS.  

 

10. With respect to the Direct Testimony filed by Charles R. Hyneman in this case, please 

state whether and to what extent Mr. Hyneman reviewed the testimony, depositions, 

and/or cross examination of David Sommerer in Case No. GR-2008-0364 before filing 

such testimony. 

 

Response:  Mr. Hyneman has reviewed several documents and watched videos of several 

Commission proceedings involving Laclede and Atmos prior to, and subsequent to his 

filing direct testimony.  He does not recall whether or not he reviewed Mr. Sommerer’s 

referenced testimony, depositions and/or cross examination prior to filing his direct 

testimony on March 22, 2011. 

 

11. At page 5 of his Direct Testimony, Mr. Hyneman states that the affiliate transactions 

rules must be coupled with “effective utility oversight and effective enforcement” to 

lessen the risk of excessive charges to ratepayers. Does Mr. Hyneman believe that 

“effective utility oversight” in the context of affiliate transactions requires the Staff to 

closely monitor and promptly review all cost allocation manuals and annual reports 

submitted by utilities pursuant to the affiliate transactions rules?  Please explain why or 

why not. 

 

 Response: Not necessarily.   The Commission Staff has typically reviewed the CAMs 

and annual reports submitted by a utility company in the context of a rate case or 

PGA/ACA case.  When affiliate transactions are involved in rate setting, Mr. Hyneman 

believes that the transactions themselves should be closely monitored and promptly 

reviewed depending on a risk assessment of the probability of the activities affecting 

consumer rates. 

 

12. Does Mr. Hyneman believe that “effective utility oversight” in the context of affiliate 

transactions requires that Staff promptly notify a utility if Staff believes the utility’s cost 

allocation manual or annual report submissions contain terms or provisions that Staff 

believes are contrary with the Commission’s affiliate transactions rules or otherwise 

inadequate to protect ratepayers from excessive costs?  Please explain why or why not. 

 

 Response:  Under the rules it is the utility’s responsibility to ensure its CAM is in 

compliance with both the affiliate transaction rules and marketing transactions rules.  It is 

incumbent on a utility to periodically review and use internal and external audits of its 

CAM to ensure it is in compliance with these rules.  Current CAMs are submittals 

discussed between Staff, the Company and sometimes OPC.  Mr. Hyneman believes that 
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effective utility oversight includes discussing with a utility if an audit of a utility’s 

affiliate transactions indicates that a CAM is not in compliance with the affiliate 

transaction rules, the Staff should take appropriate actions.   In a ratemaking proceeding, 

such action would include ratemaking adjustments and testimony to ensure that the 

Commission is aware of Staff’s findings.  Effective utility oversight in this context would 

require the Staff to takes actions to lessen the risk of imprudent, inappropriate or 

excessive costs being included in rates to utility ratepayers.   

 

13. Does Mr. Hyneman believe that “effective utility oversight” in the context of affiliate 

transactions requires that Staff promptly file a complaint if it determines that a utility is 

not seeking any Commission approvals required by the Commission’s affiliate 

transactions rules?  Please explain why or why not.   

 

Response: No.  Mr. Hyneman was specifically referring to ratemaking in his 

testimony regarding effective utility oversight.  Mr. Hyneman is generally aware that 

Staff has addressed affiliate transactions issues with Laclede in the past two Laclede rate 

cases.   

 

14. Does Mr. Hyneman believe that “effective utility oversight” in the context of 

affiliate transactions requires that Staff maintain records of its reviews of the cost allocation 

manuals and annual reports submitted by utilities pursuant to the Commission’s affiliate 

transactions rules? 

 

 Response: Since reviews are done in the context of Laclede rate cases, the 

documentation of such review is integrated in the rate case documentation and testimony, 

which is publicly available on EFIS.  The same is true for ACA cases.   

 

15. Does Mr. Hyneman believe that “effective utility oversight” in the context of 

affiliate transactions requires that Staff review and make recommendations concerning the cost 

allocation manuals and annual reports submitted by utilities pursuant to the Commission’s 

affiliate transactions rules in a consistent manner? 

 

 Response:  Mr. Hyneman believes the rules apply to all utility companies engaged in 

affiliate transactions.  Mr. Hyneman believes that the Rules are applied in a consistent 

manner, however, each utility is unique and circumstances are specifically handled in rate 

cases and PGA/ACA cases as applicable to each utility.  One factor would be the extent 

of the affiliate transactions and the potential risk of inappropriate affiliate transaction 

costs being charged to utility ratepayers.  

  

16. At page 9 of his Direct Testimony, Mr. Hyneman states that the pricing provisions in 

Laclede’s CAM for gas supply purchases “obviously” does not comply with the 

Commission’s affiliate transactions rules.   If it is so obvious that this provision of the 

CAM does not comply with the affiliate transactions rules, please explain why the Staff 

did not advise the Company of its position in that regard at the time Laclede submitted 

the CAM to Staff in December 2001?  
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Response: Mr. Hyneman does not know the answer to this question, but notes the 

Rules were stayed and not applicable to Laclede at that time.  Laclede was under a stay of 

the Affiliate Transactions Rule until summer 2003.  Mr. Hyneman has did not attend the 

meeting but as a result of discussions with  Ms. Shemwell I reference a meeting with 

Laclede in my Rebuttal testimony. Mr. Hyneman also notes  CAM related issues that 

affect rates and gas costs charged to Laclede customers have been documented in cases 

before the Commission, specifically in rate cases, in stipulations and agreements with 

specific recommendations to address CAM and affiliate transactions rules.    

 

17. If it is so obvious that this provision of the CAM does not comply with the affiliate 

transactions rules, please explain why the Staff did not advise the Company of its 

position in that regard at the time Laclede submitted its revised CAM to Staff in March 

2004? 

 

 Response: Again Mr. Hyneman does not know the answer to that.  Mr. Hyneman is 

aware the Staff and the Company have had numerous meetings to discuss Staff’s 

concerns with Laclede’s CAM. 

 

18 Please identify which Staff member first determined that the CAM did not comply with 

the affiliate transactions rules and when such determination was made. 

 

 Response: Staff does not know the answer to that question.  

 

19. Please provide copies of all memoranda, pleadings or other documents referencing that 

Staff’s members determination. 

 

 Response:  See response above. 

 

20. Please provide copies of all memoranda, pleadings or other documents referencing any 

actions that Staff recommended be taken once such a determination was made. 

 

 Response: Staff will make a good faith search for these items, but notes any 

pleadings Staff have filed are public documents available in EFIS to which Laclede has 

access. 

 

21. Please describe in detail how Staff would determine the fully distribution cost to the 

utility for natural gas purchases it makes to serve it customers.  In providing such 

explanation, please outline all calculations that would be made and  

 information needed to determine the fully distributed cost. 

 

 Response: FDC is defined in 4CSR 240-40.015(1)(F) as a: methodology that 

examines all costs of an enterprise in relation to all the goods and services that are 

produced. FDC requires recognition of all costs incurred directly or indirectly used to 

produce a good or service. Costs are assigned either through a direct or allocated 

approach. Costs that cannot be directly assigned or indirectly allocated (e.g., general and 

administrative) must also be included in the FDC calculation through a general 
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allocation. To calculate Laclede’s FDC to acquire natural gas (a service provided to 

Laclede by its Gas Purchasing Department), Laclede would need to examine all costs to 

Laclede in relation purchasing natural gas.  Some of these costs would be salaries and 

benefits of the Gas Purchasing Department, rent or capital costs associated with the 

facilities used by these employees, depreciation expense on equipment, and debt and 

equity costs associated with any investor-owned utility investments consumed in the 

process of purchasing natural gas.  Laclede’s FDC to purchase natural gas would be the 

actual cost of the natural gas purchased, plus all costs as described above.  However, its 

relevant or actual FDC is its “net”  or actual cost. Laclede’s net FDC would be its gross 

costs, less the costs that are currently being recovered in utility rates.  This is the relevant 

price that would be compared to the fair market price.   
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