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)
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COMMENTS OF THE 

MISSOURI PUBLIC SERVICE COMMISSION STAFF 

IN SUPPORT OF PROPOSED RULE 4 CSR 240-13.035

The Missouri Public Service Commission Staff (Staff), pursuant to the Notice to Submit Comments published in the Missouri Register on December 1, 2003, submits the following comments:

INTRODUCTION

Section 393.130 RSMo (2000), states that unjust or unreasonable charges “made or demanded for gas, electricity, water, sewer or any such service, or in connection therewith, in excess of that allowed by law or by order or decision of the commission [are] prohibited.”  When a utility denies service to an applicant in order to force the applicant to pay a bill for service from which the applicant did not receive substantial benefit, the charge is unjust and unreasonable and should be specifically prohibited by the Commission.  The proposed rule is designed to proscribe such unjust and unreasonable charges.  The rule is not designed to permit consumers to engage in fraudulent activities to obtain service, but instead, is proposed to protect the blameless applicant from overreaching by a monopoly utility company.     

Staff recommends the Commission adopt the Denial of Service rule.  The rule is reasonable for the following reasons:

The rule is balanced between the needs of the utility to receive payment for the service it provides and the needs of blameless customers to receive essential services.  Anyone who uses service should pay for that service, however, a customer who did not use or receive benefit from the service should not be forced to pay for someone else’s bill to receive an essential service. 

The courts have long held that a public utility has the duty to supply a commodity or furnish service to the public.  This duty exists independently of statutes regulating the manner in which it shall do business, because the utility is organized to do business affected with a public interest and holds itself out to the public as being willing to serve all members of the public.  A public utility is obligated by the nature of its business to furnish its service or commodity to the general public, or that part of the public which it has undertaken to serve.  Overman v. Southwestern Bell Telephone Co., 675 S.W.2d 419, 424(Mo.App. 1984).  Likewise, customers have an obligation to pay for the service that they use.  If the individual customer does not pay, other customers pay a higher rate to cover uncollectibles.

Staff has proposed a rule that it believes balances the duty of the utility to serve the public and the need of customer to receive an essential service against the obligation of customers to pay for the services that they use and the needs of all customers for the utility to control bad debts or uncollectible expenses.  Staff has patterned the proposed rule on the Discontinuation of Service Rule, 4 CSR 240-13.050, which sets forth conditions under which water, gas and electric utility service to residential customers may be discontinued.  This rule has been in place in Missouri since 1975.  Staff believes that the conditions under which a utility may refuse to provide service should be quite similar to the conditions for discontinuance of service.  Further, before refusing to serve an applicant because of an unpaid bill, regulated utilities in Missouri should be required to provide adequate notice to the applicant concerning the reason for refusal and should not be able to deny service absent sufficient proof that the applicant benefited from the service for which the utility company seeks payment.  Staff does not believe that a utility should be allowed to abuse its monopoly power to force applicants who do not owe for utility service to pay utility bills of someone else in order to receive service.   

1. History

Since December 21, 1998, through April 7, 2003, the Consumer Services Department has received 885 gas and electric consumer complaints that strictly deal with refusal of service, or otherwise referred to in this issue paper as, denial of service.  Just in the last year, from January 1, 2003, thru December 30, 2003, consumer service specialists have handled 176 gas and electric complaints on denial of service issues.  This equates to approximately 15 complaints per month.  


The time spent by the consumer services specialist is, of course, over and beyond the time previously spent by the applicant to work with the company to get service established.  In the majority of investigations the consumer services specialists have found that the applicant has been denied service because:  (1) the utility has placed an unfair burden on the applicant to provide proof and documentation that they did not benefit from the service reflected in an unpaid bill or (2) the applicant is being asked to pay a bill for a location at which they did not benefit from service.  


This type of complaint is considered by Staff to be particularly serious because the complainant has been refused utility service.  Staff has no way of knowing how many customers, who are not responsible for a bill, have gone ahead and paid the amount demanded to obtain service without making a complaint.  But if the costs of the rule that some of the utilities have estimated are accurate, there are likely many customers who paid for service from which they did not benefit in order to obtain service.  The proposed rule is not intended, however, to allow customers to engage in fraudulent activity to obtain service.  Certainly Staff agrees that a utility may deny service to an applicant to collect a bill when the applicant benefited from service and is attempting to avoid paying for that service.  

The Staff met with Missouri utility companies and received their informal comments prior to proposing the rule.  The Staff considered all comments but did not adopt all or even most of these comments because frequently the suggestions did not further the purpose of the rule.  Staff’s goal in this matter is to consult all interested and affected parties, consider their comments and concerns, and try to balance competing interests as much as possible as it constructs a draft rule, with the public interest as the overriding concern.

2. Purpose 
The Commission has had a Discontinuance of Service Rule since 1975 and this rule is very similar to that rule.  This rule is modeled after 4 CSR 240-13.050 that specifies the conditions under which a utility may discontinue service to a customer and the procedures the company must follow.  The purpose of this proposed rule is to bring consistency and uniformity to the requirements for Missouri utilities in regard to disconnection and denial of service.  In other words, the rules relating to obtaining service and maintaining service should be similar.

Additionally, the purpose of the rule is to balance the needs of the utility to receive payment for the service it provides and the needs of blameless customers to receive essential services.  The rule is designed so that anyone who uses service may be required to pay for that service prior to obtaining new service, however a customer who did not use or receive benefit from the service would not be forced to pay for someone else’s bill in order to receive an essential service.  To assure that blameless customers are provided service without having to pay a bill that they do not owe, the rule would also require the utility company to have some credible evidence that the applicant received substantial benefit and use of service from a prior account before the utility denies service to an applicant.  Further, to assure prompt provision of service to the blameless customer, the proposed rule places a reasonable time limit on the number of days a utility has to determine whether it is justified in denying service.  

The proposed rule is not designed to prevent a utility company from collecting bills from a customer who received substantial benefit and use of service.  The rule is designed to avoid protecting a customer who engages in name-changing or any other attempt to avoid payment of a bill the customer owes.  Staff believes that customers who use a service should pay for that service.  Fraudulent activities to obtain service would not be protected if the Commission adopts this proposed rule.  Uncollectibles are a part of all rate cases and the Staff does not believe that all customers should be required to pay for other customers who attempt to avoid paying for service.  Moreover, Staff does not believe that the proposed rule restricts any other type of collection effort legally available to the utility.    

3.  Comments in Support

The rule tries to achieve a balance between the need of the customer to receive essential service from a monopoly provider with the need of the utility to collect for services it has rendered.  In addition, the rule is not written to permit or encourage any type of fraud such as name-changing or use of a false social security number.  If a co-tenant attempts to change the name of the applicant to avoid bill payment, the rule does permit the utility to demand payment of the past due bill prior to connection of service.  

Moreover, the rule does not affect the creditor rights and remedies of a utility to collect on unpaid debts that are otherwise permitted by law.  For example, in the case of landlords, utilities have denied service to an applicant because the landlord owes a utility bill.  Staff does not think that it is the tenant’s responsibility to either pay a bill the landlord owes, to pressure the landlord to pay the utility bill or, in essence become the utility company collection agency trying to force a landlord to pay.  The utility has other collection methods available to it to get money from a landlord and should not be permitted to use its position as a monopoly provider to deny a blameless tenant an essential service until the landlord pays a debt owed to the utility.

Staff certainly agrees that a customer should not escape responsibility for payment of utility bills by crossing state lines.  However, Staff also thinks a utility should not deny a Missouri consumer service because of a delinquent utility charge for service in another state.  The utility could not refuse service if the delinquent bill were for service from another utility or even another Missouri utility company.  The utility has all the rights it would have to collect the debt except to deny service. 

Staff also believes that for a utility to deny service to an applicant based on the applicant receiving substantial benefit and use of service, the utility shall have the burden to show that the applicant received substantial benefit and use of the service.  Therefore to meet the rule requirement, the utility must have reliable evidence as outlined by the four requirements outlined in the rule under Section (2) (B).  Staff recommends this need, due to the lack of reliable evidence provided by the utilities in past complaints. 

4.
Scenarios

To assist the Commission in understanding Staff’s purpose in proposing the rule, the following scenarios are actual complaint situations that the Staff has dealt with over the past few years.


Scenario # 1

Mr. & Mrs. John Doe had service at their residence and paid the bills.  Mrs. Doe’s mother moves in with Mr. & Mrs. Doe.  Mrs. Doe’s mother owes a bill from her previous address.  The company transferred the outstanding bill to Mr. & Mrs. Doe’s current account and threatens to disconnect service.  May the utility hold Mr. & Mrs. Doe responsible for payment since Mrs. Doe’s mother is now living with them (despite fact that Mr. & Mrs. Doe did not receive benefit of service at address in question)?  May the utility disconnect service to Mr. & Mrs. Doe’s residence?

Response:  No, Commission Rule 4 CSR 240-13.050 (2) (D) states:

(2) None of the following shall constitute sufficient cause for a utility to discontinue service:

(D) The failure to pay the bill of another customer, unless the customer whose service is sought to be discontinued received substantial benefit and use of the service;

The Commission's Order of Rulemaking in Case No. OX-94-99 and OX-94-100 provides some guidance relating to this provision.  This rulemaking proceeding resulted in several changes in various sections of Chapter 13.  The Staff, various utilities and OPC filed comments and reply comments. The portion of the Order of Rulemaking relating to the above-referenced provision states "The Commission is of the opinion that subsection (2)(D) of the Proposed Rule should be modified as proposed by the Missouri Utilities.  This proposed modification clarifies that language by making it clear that the two "customer" references are to separate customers.  The Commission finds that the proposed language follows Missouri case law, State ex rel. Imperial Utility Corporation v. Borgmann, 664 S.W.2d 215 (Mo. App. 1983), which states that a utility does not have the authority to charge subsequent customers for the unpaid bills of previous customers of the utility.  The proposed rule would not permit a company to deny service to Mr. and Mrs. Doe should they move, but would not limit the Company’s ability to try to collect from the mother in any other way. 

In this case it is clear that Mr. & Mrs. John Doe, and Mrs. Doe’s mother, are two separate customers.  While Mrs. Doe’s mother may now reside with Mr. & Mrs. Doe, there is no allegation or evidence that the Mr. & Mrs. Doe resided with Mrs. Doe’s mother where she previously had service in her name and therefore did not have substantial benefit and use of the service that Mrs. Doe’s mother had in her name.

Scenario # 2

Mr. John Doe is moving to a new location and will have a roommate.  The company is refusing to provide service to Mr. Doe because the roommate owes an outstanding bill from a prior address.  Mr. Doe is the only person listed on the lease agreement, but he did not deny roommate would be living with him.  However, Mr. John Doe did not benefit from the service at roommate’s previous address.  May the utility require payment of roommate’s outstanding bill prior to providing Mr. Doe with utility service?

Response:  Not under the proposed rule.  When considering the transfer of debts from one utility account to another it is important to consider to whose account, if anyone’s, a transfer is appropriate.  Neither a Missouri statute nor Missouri case law allows a utility to charge a new customer for a previous customer’s bill.  Section 393.140 (11), RSMo 1986; State ex rel. Imperial Utility v. Borgmann, 664 S.W.2d 215 (Mo. App. 1983).  To be liable for utility payments, a person must be a customer of that utility service within the definition of 4 CSR 240-13.010 (8) (B).  This section requires the individual be a purchaser of utility service.  The Staff of the Missouri Public Service Commission vs. Missouri Public Service Company, 27 Mo. P.S.C. (N.S.) 563 (1985).  Generally, a purchaser is the named account holder.

An unnamed person may be liable on an account, but only if he or she received “benefit and use of service” Bowman vs. The Gas Service Company, 27 Mo. P.S.C. (N.S.) 44 (1984); Winkelman vs. Associated Natural Gas Company, 27 Mo. P.S.C. (N.S.) 40 (1984).  The use of the “benefit and use” tenet as an essential requirement for an unnamed person to be considered a purchaser is strengthened by the Commission’s use of identical language in each of these cases.  

The Commission focuses primarily on whether the person not named on the account resided at the residence during the period billed for.  Missouri Public Service Company, 27 Mo. P.S.C. (N.S.) 563; See also, Laclede Gas Co. vs. Hampton Speedway Co., 520 S.W.2d 625 (Mo.App.1975).  Missouri courts have likewise held a utility cannot discontinue service for nonpayment of arrears due from another occupant (one currently residing at address) or owner.  Yates v. White River Valley Electric Cooperative, 414 S.W.2d 808 (Mo.App. 1967). 

Scenario # 3

Ms. XYZ moved from a residence that had utility service in roommate’s name.  The roommate has an outstanding balance with the gas company.  The roommate did not move with Ms. XYZ and is still residing at same location.  The company wanted Ms. XYZ to pay a portion of the bill, but refused to provide the exact terms of the settlement in writing.  The company settled for placing a deposit on her new account since she was a good customer previously (when she had service in her name).  May the utility require partial payment before providing service?

Response:  In this case, the roommate who had the gas account in her name is still residing where the service was used and still owes for the service used.  There is no indication that Ms. XYZ’s roommate, who is the Company’s customer of record, is moving and, therefore, may likely be contacting the Company regarding the restoration of the service.  The Company must first attempt to collect from its customer of record, who in this case is not Ms. XYZ. 

Scenario # 4

Mr. Doe applied for service at the location of property he is purchasing.  Mr. Doe had service with his ex-wife at a previous address while they were married.  He is disabled and has been living with his mother.  The company is holding him responsible for payment of a debt for service used after he moved out of the previous location.  He provided court documentation that lists his mother’s address as his address during the period in question.  The company refused to accept that and requested additional information.  May the company refuse to provide service to Mr. Doe since he provided “official” documentation that he was not at the address in question?

Response:  In this case, Mr. Doe moved out of the property he shared with his wife while they were married and had the service taken out of his name.  Mrs. Doe, his ex-wife, continued to live there and use the service, but did not pay for service subsequent to that time.  The company added Mr. Doe’s name back to the account without his request and/or consent.  In this case, there is some question as to what party has the burden of proof and what type of documentation can the utility company request and then choose to interpret or use.  The Company should not be adding names to accounts without the individual’s request and/or consent.  The Company should initially have sufficient evidence or proof that an individual is responsible for an unpaid account and/or benefited from the service prior to pursuing collection and or denying service to a new applicant.  


Staff is concerned about the disparity in the burden of proof placed on consumers and the manner in which the information must be provided to the company.  Many of the utility companies no longer have public business offices that allow consumers to meet with a representative and discuss the requested information.  Consumers are often required to fax or mail the documentation being requested and are without service pending the company’s receipt, review and acceptance of the documentation provided.  

Again, Staff in no way supports the fraudulent misrepresentation of a consumer’s name, use of a fraudulent social security number(s) or falsification of legal documents.  The Staff does strongly support the utilities ability to continue normal collection procedures on debts left unpaid from the responsible bad debt owner.


CONCLUSION

Staff’s requests that the Commission consider these comments and adopt this rule so that all regulated Missouri utilities have similar rules concerning denial of service, as well as discontinuance of service, and that utility companies not be able to abuse its monopoly power by denying service to a customer for a bill that the customer does not owe.  

Respectfully submitted,
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