   
              STATE OF MISSOURI


               PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 17th day of March, 2005.
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ORDER REGARDING CONTINUED PROVISIONING OF SERVICE
On March 3, 2005, Big River Telephone Company, LLC, Birch Telecom of Missouri, Inc., ionex communications, Inc., NuVox Communications of Missouri, Inc., Socket Telecom, LLC, XO Communications Services, Inc., and Xspedius Communications, LLC (referred to as the “CLEC Coalition”) filed a complaint against Southwestern Bell Telephone, L.P. dba SBC Missouri. 
On March 10, 2005, the Commission issued an order requiring SBC Missouri to continue accepting and processing new orders, moves, adds, and changes to the Coalition members’ existing embedded customer base, under the rates, terms and conditions of their respective M2A or M2A-derived Agreements.  That order expires on March 18, 2005.

On March 16, 2005, the Commission convened an oral argument.  Based upon the allegations in the complaint and the arguments presented, the Commission determines that it must act to ensure that SBC Missouri does not pursue a course of action contrary to the Federal Communications Commission’s Triennial Review Remand Order (TRRO).
  The Commission has jurisdiction and acts pursuant to 47 U.S.C. Sections 251 and 252, as well as Section 386.310, RSMo 2000. 
 SBC Missouri, at the oral argument and in its response, argues that the Commission has no authority to take the actions urged by the CLEC Coalition.  SBC Missouri argues that to do so would be akin to the Commission granting an injunction, a form of equitable relief beyond the Commission’s authority.  But when SBC Missouri wanted the Commission to take action akin to an injunction in Case No. TC-2001-20, it did not hesitate to ask the Commission to do so.  In that case, on the basis of a letter from Mid-Missouri Telephone Company threatening to terminate trunk lines between it and SBC Missouri, SBC Missouri (then Southwestern Bell Telephone Company) asked the Commission to issue an order enjoining Mid-Missouri from taking the actions it threatened.  SBC Missouri alleged that it would suffer harm if those threatened actions took place, and asserted that the Commission had jurisdiction to enjoin Mid-Missouri’s

actions pursuant to Section 386.250 and 392.240, RSMo 2000.  The Commission discussed its authority to take the action SBC Missouri requested:

The Commission has concluded that Section 386.310 is the statute under which SWBT invokes the Commission’s authority.  Section 1 of this statute states, in essence, that the Commission may provide for expeditious issuance of an order in any case in which the Commission determines that the failure to do so would result in the likelihood of imminent threat of serious harm to life or property, provided that the Commission shall include in such an order an opportunity for hearing as soon as practicable after the issuance of such order.  Commission orders issued pursuant to the authority in Section 386.310 are essentially a form of injunctive relief which has specifically been authorized by the legislature to be exercised by the Public Service Commission. 
The actions that SBC Missouri now argues are beyond the Commission’s authority are precisely the actions that SBC Missouri, less than five years ago and under the same statutory scheme, asked the Commission to take with respect to Mid-Missouri.  The Commission determines that it does indeed have the authority that SBC Missouri thought it had in TC-2001-20 when it was to SBC Missouri’s advantage. 
The Commission will order SBC Missouri, until Complainants’ and intervenors’ interconnection agreements have been amended, to comply with the FCC’s TRRO.  Specifically, it will order SBC to continue accepting and processing new orders, moves, adds, and changes to the Coalition members’ and the intervenors’ existing embedded customer base under the rates, terms and conditions of their respective M2A or M2A-derived Agreements.  This requirement applies to orders, moves, adds, and changes for existing customers only, not to new customers.  It applies to existing customers at existing or new locations.  For purposes of this order, a customer is defined as an entity that receives a bill from a CLEC.  For example, if a person is sole shareholder of a corporation, and that corporation receives the bill from the CLEC, any new corporation formed by that person would not be an existing customer and SBC Missouri would not be required to process an order for UNEs to serve the new corporation.  However, if the original corporation opened a new facility, and the CLEC ordered new UNEs to serve that new facility, SBC Missouri would be required to process that order.
The Commission will also order SBC Missouri, pursuant to Paragraph 234 of the TRRO, to process requests for UNEs when the requesting carrier has self-certified. However, the self-certification must be made in good faith and must clearly set forth the reasons why the requesting carrier believes its request is consistent with the requirements set out in parts IV, V, and VI of the TRRO.  A mere statement that the requesting carrier believes it is entitled to unbundled access to a particular network element is not sufficient.  Nor is a simple recitation of the documents that the requesting carrier has reviewed.  The requesting carrier must:  A) describe its diligent inquiry; and B) explain how that inquiry leads it to believe that it is entitled to unbundled access to a particular network element.  If a requesting carrier does not fulfill these two requirements, SBC Missouri is not obligated to process the request.  But if a requesting carrier does fulfill them, SBC Missouri has no discretion to reject a request.  If SBC Missouri believes it has been required to process a request that should not have been processed, it may bring that dispute to the Commission, but it must first process the request. 
The Commission takes this extraordinary action because the harm to property alleged by the CLECs is serious, and because the actions SBC Missouri has outlined in its accessible letters is contrary to the terms of the TRRO.  Without this action by the Commission, SBC Missouri would violate the terms of the TRRO to the detriment of the public interest.  The Commission rejects the arguments of the CLEC Coalition that the change-of-law provisions in their interconnection agreements prohibit any changes to the terms of those agreements.  It is clear from the TRRO that the FCC intended that its provisions go into effect immediately.  To accept the CLECs’ argument about the change-of-law provisions, one must read the TRRO as allowing CLECs to add new customers under the UNE-P regime for another year.  This reading is beyond question contrary to the FCC’s intent. The FCC intended for UNEs to be available to CLECs only to the extent that CLECs’ ability to continue to provide service to existing customers not be threatened.  This order prevents SBC Missouri from thwarting that intent, and it prevents the CLECs from expanding it.
IT IS THEREFORE ORDERED: 

1. That Southwestern Bell Telephone, L.P. dba SBC Missouri, until new interconnection agreements are effective or until otherwise ordered by this Commission, shall continue accepting and processing new orders, moves, adds, and changes to the Coalition members’ and intervenors’ existing embedded customer base, under the rates, terms and conditions of their respective M2A or M2A-derived Agreements.
2. That Southwestern Bell Telephone, L.P. dba SBC Missouri, until new interconnection agreements are effective or until otherwise ordered by this Commission, shall process requests for UNEs when the requesting carrier has self-certified as described in this order.

3. That a hearing in this case shall be held on March 30, 2005, beginning at 8:30 a.m.  The hearing shall be held at the Commission’s office in the Governor Office Building, 200 Madison Street, Jefferson City, Missouri, a building that meets accessibility standards of the Americans with Disabilities Act.  Any person who needs specific accessibility accommodations may call the Public Service Commission’s Hotline at 1-800-392-4211 (voice) or Relay Missouri at 711 prior to the hearing. 

4. That this order shall become effective on March 17, 2005.

 






BY THE COMMISSION

  
 


Dale Hardy Roberts


Secretary/Chief Regulatory Law Judge
 
( S E A L )

Gaw, Clayton and Appling, CC., concur 
Davis, Ch., and Murray, C., dissent

Mills, Deputy Chief Regulatory Law Judge

� Order on Remand, In re Unbundled Access to Network Elements, WC Docket No. 04-


313, CC Docket No. 01-338 (FCC Feb. 4, 2005). (“TRRO”), petition for review pending, USTA v. FCC, No. 05-1058 (D.C. Cir.).
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