BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Union Electric Company d/b/a
AmerenUE for Authority to File Tariffs Increasing
Rates for Electric Service Provided to Customers
in the Company’s Missouri Service Area.

Case No. ER-2007-0002
Tariff No. YE-2007-0007
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PUBLIC COUNSEL’S RESPONSE TO AMERENUE’S MOTION TO ADOPT
PROCEDURES FOR IMPLEMENTING AMERENUE’S REQUESTED FUEL
ADJUSTMENT CLAUSE, MOTION FOR DIRECTED VERDICT, AND MOTION TO
DENY REQUEST FOR LEAVE TO AMEND

COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its Response
to AmerenUE’s Motion to Adopt Procedures for Implementing AmerenUE’s Requested Fuel
Adjustment Clause and Motion for Directed Verdict states as follows:

RESPONSE TO MOTION TO ADOPT PROCEDURES

1. On July 7, 2006, Union Electric Company d/b/a AmerenUE filed a motion to
adopt procedures for implementing a fuel adjustment clause. At the prehearing conference held
on August 17 (and confirmed by notice issued the following day), the Commission set August 31
as the deadline for responses to that motion. As discussed below, AmerenUE’s attempt to
unilaterally amend this motion without leave of the Commission is invalid, so this pleading will
address only the July 7 pleading and not the August 8 purported amendment. If the Commission
grants — over Public Counsel’s objections — leave to amend pursuant to 4 CSR 240-2.080(20),
Public Counsel will respond to the amendment at that time.

2. AmerenUE’s July 7 motion in essence asks the Commission to adopt the
procedures that the Commission, with little in-depth public discussion, provided to the Secretary

of State for publication as part of a proposed rule. The provisions in the proposed rule that



AmerenUE would have the Commission adopt for this case carry no weight simply because they
have been published. Public Counsel strongly objected during the drafting of the proposed rules
to these specific transition procedures. None of the stakeholders involved in the drafting of the
proposed rules except for the utilities and possibly the Staff were in favor of these provisions. If
the Commission wants to afford AmerenUE the opportunity to use some sort of transitional
procedure in this case, it must use a procedure that it has evaluated and found appropriate.

3. Some of the provisions in the proposed rule simply will not bear scrutiny. 4 CSR
240-20.090(16)4(E) sets out procedures for how a utility can proceed with a fuel adjustment
clause even if the Commission finds it has not complied with the final rule, and 20.090(16)F(4)
sets out a procedure for how a utility can proceed with a fuel adjustment clause after the
Commission finds that good cause for waiving the rules has not been shown! Surely the
Commission will not adopt rules that allow a utility can proceed with a fuel adjustment clause
even after the Commission has made findings that it should not proceed. And yet AmerenUE
request that the Commission adopt these procedures before the Commission has even heard all
the comments on them, and before the Commission has even begun to discuss the rules.

4. AARP, in its response filed today, cites a unanimous Missouri Supreme Court

decision, NME Hospitals v. Dept. of Social Services, 850 S.W.2d 71 (Mo. banc 1993). Public

Counsel agrees with AARP’s analysis of that case that the Commission would be in error in
using proposed rules before completing the rulemaking process.
MOTION FOR DIRECTED VERDICT
5. 4 CSR 240-2.130(7)(A) requires that requires that direct testimony include “all
testimony and exhibits asserting and explaining that party’s entire case-in chief.” 4 CSR 240-

2.130(8) provides that no party is permitted to supplement its prefiled direct testimony without



leave of the Commission, and AmerenUE has not requested leave to supplement its prefiled
direct case.

6. In Case No. ST-2003-0562, Osage Water Company filed a request for a sewer
rate increase. Public Counsel filed a motion to dismiss because the company’s direct case did
not contain testimony ands exhibits “asserting and explaining” the case in chief. The
Commission determined that Public Counsel was in essence asking for a directed verdict, and
that such a request was proper under Commission procedure.

A directed verdict is not a summary disposition within the meaning of 4 CSR 240-
2.117, and therefore that regulation does not preclude the Commission from
considering Public Counsel’s motion. In fact, the Commission does not have a
specific procedural rule dealing with such a motion. A directed verdict is simply
a determination by the tribunal that the party having the burden of proof has failed
to present sufficient evidence to carry its burden. In a civil court, a motion for
directed verdict would be appropriate at the close of the case in chief of the party
having the burden of proof. In a Commission case, direct testimony is prefiled
and, in this case, has been before the Commission for months. 4 CSR 240-
2.130(7)(A) requires that direct testimony include *“all testimony and exhibits
asserting and explaining that party’s entire case-in chief.” 4 CSR 240-2.130(8)
provides that no party is permitted to supplement its prefiled direct testimony
without leave of the Commission. Therefore, even though the hearing has not yet
physically convened, Osage Water’s case-in-chief has already been submitted to
the Commission. Therefore, a motion for directed verdict is appropriate at this
time.

7. In this case, AmerenUE has already submitted its case in chief in its direct
testimony. As Staff noted in its response to AmerenUE’s request, AmerenUE’s case in chief
contains only one short bullet point in the testimony of Warner Baxter. This vague mention of a
fuel adjustment clause, with no detail of how the clause would operate, and especially with no
testimony whatsoever that such a clause is necessary for AmerenUE’s rates to be just and

reasonable, falls far short of meeting AmerenUE’s burden of proof.



8. The Commission, in the Osage Water case discussed above, found that the
company’s failure to comply with the testimony filing requirements was by itself sufficient
grounds to dismiss the rate case:

In addition to its failure to meet its burden of proof, Osage Water has failed to

comply with Commission rule 4 CSR 240-2.130(7)(A) in that it failed to present

its entire case-in-chief in its direct testimony. This requirement is necessary to

allow all parties to prepare for hearing and to avoid unfair surprise. It is not

enough to speculate that holes in its case can be patched through rebuttal or

surrebuttal testimony or through cross-examination of witnesses of other parties.

Osage Water’s failure to present its case in direct testimony is a further and

independent basis for dismissing this case and rejecting Osage Water’s

tariffs. [Emphasis added.]

9. In this case, AmerenUE’s failure to meet its burden does not extend to its entire
rate request, but to its request for a fuel adjustment clause. The Commission should issue a
directed verdict as to the issue of whether a fuel adjustment clause should be considered in this
case and should reject that request.

10. Rejecting the proposal to include a fuel adjustment clause will not unduly harm
AmerenUE. If the FAC is so vital to its case, AmerenUE can withdraw the case and refile it later
when it can properly include the request. If the FAC is not vital, AmerenUE can proceed with
the case as it was filed — less the one paragraph bullet on the FAC.

MOTION TO DENY REQUEST FOR LEAVE TO AMEND!

11.  On August 8, AmerenUE filed a reply to Staff’s response in which it attempted to

amend its July 7 motion. Commission rule 4 CSR 240-2.080(20) provides that “Any pleading

may be amended within ten (10) days of filing, unless a responsive pleading has already been

! The August 8 pleading states “Consequently, to the extent necessary, the Company requests
that its [motion] be considered amended....” Although Public Counsel does not consider this to
be a request for leave to amend pursuant to 4 CSR 240-2.080(20), Public Counsel is responding
to it as though it were a proper request in case the Commission treats it as such.



filed, or at any time by leave of the Commission.” AmerenUE did not attempt to amend its July
7 motion within ten days of its filing (and in any event a responsive pleading had already been
filed). Thus the only way for it to amend the pleading is by leave of the Commission. Such
leave has not — and should not — be granted.

12. The Commission’s rule on amendment of pleadings does not set a standard of
review for the Commission to use in determining whether or not to grant leave to amend.
However, under any standard, AmerenUE has not established any reason why it should be
allowed to amend its earlier pleading and request substantially different relief.

WHEREFORE, Public Counsel respectfully requests that the Commission deny
AmerenUE’s request to adopt a procedure for considering a fuel adjustment clause, issue a
directed verdict dismissing AmerenUE’s request for a fuel adjustment clause, and deny
AmerenUE leave to amend its July 7, 2006, motion.

Respectfully submitted,

OFFICE OF THE Public Counsel

/s/ Lewis R. Mills, Jr.

By:
Lewis R. Mills, Jr.  (#35275)
Public Counsel
P O Box 2230
Jefferson City, MO 65102
(573) 751-1304

(573) 751-5562 FAX
lewis.mills@ded.mo.gov
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the
following this 31* day of August 2006:

General Counsel Office
Missouri Public Service
Commission

200 Madison Street, Suite 800
P.O. Box 360

Jefferson City, MO 65102
GenCounsel@psc.mo.gov

John Coffman

AARP

871 Tuxedo Blvd

St. Louis, MO 63119
john@johncoffman.net

Thomas Byrne

AmerenUE

1901 Chouteau Avenue
P.O. Box 66149 (MC 1310)
St. Louis, MO 63166-6149
tbyrne@ameren.com

John Coffman

Consumers Council of Missouri
871 Tuxedo Blvd.

St. Louis, MO 63119
john@johncoffman.net

Rick Zucker

Laclede Gas Company
720 Olive

St. Louis, MO 63101
rzucker@lacledegas.com

Todd Iveson

Missouri Department of Natural
Resources

8th Floor, Broadway Building
P.O. Box 899

Jefferson City, MO 65102
todd.iveson@ago.mo.gov

James Lowery

AmerenUE

111 South Ninth St., Suite 200
P.O. Box 918

Columbia, MO 65202-0918
lowery@smithlewis.com

Paul Boudreau

Aquila Networks

312 East Capitol Avenue
P.O. Box 456

Jefferson City, MO 65102
PaulB@brydonlaw.com

Michael Pendergast

Laclede Gas Company

720 Olive Street, Suite 1520
St. Louis, MO 63101
mpendergast@lacledegas.com

Gaylin Rich Carver

Missouri Association for Social
Welfare

3225-A Emerald Lane

P.O. Box 6670

Jefferson City, MO 65102-6670
carver@gptlaw.net

Joseph Bindbeutel

Missouri Department of Natural
Resources

8th Floor, Broadway Building
P.O. Box 899

Jefferson City, MO 65102
joe.bindbeutel@ago.mo.gov

Steve Dottheim

Missouri Public Service
Commission

200 Madison Street, Suite 800
P.O. Box 360

Jefferson City, MO 65102
Steve.Dottheim@psc.mo.gov

Steven Sullivan
AmerenUE

1901 Chouteau Avenue
P.O. Box 66149 (MC 1300)
St. Louis, MO 63166-6149
srsullivan@ameren.com

Russell Mitten

Aquila Networks

312 E. Capitol Ave

P.O. Box 456

Jefferson City, MO 65102
rmitten@brydonlaw.com

Rick Zucker

Laclede Gas Company
720 Olive

St. Louis, MO 63101
rzucker@lacledegas.com

Douglas Micheel

Missouri Department of Economic
Development

P.O. Box 899

Jefferson City, MO 65102
douglas.micheel@ago.mo.gov

Lisa Langeneckert

Missouri Energy Group

911 Washington Ave., 7th Floor
St. Louis, MO 63101
llangeneckert@stolarlaw.com



Diana Vuylsteke

Missouri Industrial Energy
Consumers

211 N. Broadway, Suite 3600
St. Louis, MO 63102
dmvuylsteke@bryancave.com

Douglas Micheel

State of Missouri

PO Box 899

Jefferson City, MO 65102
douglas.micheel@ago.mo.gov

Lyell Champagne
MOKAN, CCAC

906 Olive, Suite 1110

St. Louis, MO 63101
lyell@champagneLaw.com

Koriambanya Carew

The Commercial Group

2400 Pershing Road, Suite 500
Crown Center

Kansas City, MO 64108
carew@bscr-law.com

Stuart Conrad

Noranda Aluminum, Inc.
3100 Broadway, Suite 1209
Kansas City, MO 64111
stucon@fcplaw.com

Rick Chamberlain

The Commercial Group

6 NE 63rd Street, Ste. 400
Oklahoma City, OK 73105
rdc_law@swbell.net

/sl Lewis R. Mills, Jr.
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