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REPORT AND ORDER

Procedural History
On April 30, 2003, Aquila, Inc., filed its Application.  Aquila asked the Commission to allow it to pledge its Missouri regulated assets to support a $430 million, three-year Term Loan, and a $100 million, 364-day Term Loan.   Aquila has already received the loan proceeds.  Aquila filed a Motion for Protective Order on April 30, and the Commission granted it on May 13.  

On May 5, in response to the application, AG Processing Inc., and Sedalia Industrial Energy Users’ Association asked to intervene.  They claimed to be major industrial electric and steam customers of Aquila, thus having a vital interest different from that of the general public.  The Commission granted AG Processing and SIEUA’s request on May 28.

Also, the Office of the Public Counsel filed a request for hearing on June 6.  On June 12, the Commission set a prehearing conference for July 1, and allowed potential parties until June 27 to intervene.  The State of Missouri and Kansas City Power & Light asked to intervene.  The Commission approved the State’s request on June 30.  KCP&L withdrew its request.  

Then, following a prehearing conference, the Commission adopted the parties’ proposed procedural schedule.  According to the Commission’s usual practice, the parties prefiled written testimony.  They also filed issues they wanted the Commission to decide, and their respective positions on each issue.  The Commission held an evidentiary hearing on October 20-23.  The parties filed briefs on December 8, and reply briefs on December 23.  
Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission has considered the parties’ positions and arguments.  Failure to specifically address a piece of evidence, position, or argument does not mean that the Commission failed to consider it, but instead means that the omitted material was not dispositive of this decision.

Aquila is a Delaware corporation with its principal place of business in Kansas City, Missouri.  Aquila operates in Missouri as Aquila Networks – MPS and Aquila Networks – L&P.  Aquila is a public utility in Missouri, and is an electrical corporation, a gas corporation, and a heating company under the Commission’s jurisdiction.

Also, Sedalia Industrial Energy Users’ Association is an unincorporated voluntary association consisting of large commercial and industrial users of electricity and natural gas.
  AG Processing Inc., is an agricultural cooperative.  AGP is, and SIEUA’s members are, major electric and steam customers of Aquila.  The Staff of the Commission is a neutral third-party that represents the Commission.  The Office of the Public Counsel represents the public.  The State of Missouri is a major electrical consumer.

These parties are here because Aquila asked the Commission to authorize it to pledge its Missouri regulated assets to help support a $430 million, three-year Term Loan, and a $100 million, 364-day Term Loan it received.  Aquila secured the loan by pledging its Michigan, Nebraska, and Canadian utility assets, as well as a silent second lien on the equity interest of Aquila’s Independent Power Plant investments.
  Aquila wishes to sell its Canadian utility assets.
   Aquila asked the Commission to approve its pledge of Missouri regulated assets so it could release the lien on the Canadian assets’ stock, and avoid a prepayment penalty.

Aquila needed this loan to meet its working capital needs.  Aquila forecasted that it needs $250 million to meet its peak day U.S. utility working capital needs.  Aquila’s loan agreement requires that Aquila pledge at least 1.67 times the $250 million, which is $417.5 million, of its utility assets as collateral.     

In addition to Missouri, Aquila asked the state utility commissions in Kansas, Colorado, Iowa, and Minnesota to permit it to encumber its regulated assets.  After Aquila filed its Missouri application, Iowa and Colorado permitted Aquila to pledge its regulated assets in those states.
  Adding the Iowa and Colorado assets to the collateral pool means Aquila has pledged at least $417.5 million of its regulated assets.
  

Nonetheless, Aquila wishes to pledge its Missouri regulated assets.   Roughly half of Aquila’s $2.2 billion worth of regulated assets are in Missouri.
  Aquila’s mortgage and deed of trust would allow Aquila to release collateral, as long as Aquila continues to meet the lender’s collateral ratio of 1.67 to 1.
  Aquila’s Missouri regulated assets, worth about $1.1 billion dollars, alone are enough to support the entire $430 million loan.   Therefore, because Aquila could release collateral from other jurisdictions, Missouri’s regulated assets could be the only assets supporting the entire loan.  The security agreement allows the trustee to immediately repossess and sell the collateral if Aquila defaults.
 

Furthermore, Staff requests that the Commission impose extra reporting requirements on Aquila.  Staff seeks the same information in Aquila’s currently pending rate cases.

Conclusions of Law
Jurisdiction:
The Missouri Public Service Commission has reached the following conclusions of law:  The Commission has jurisdiction over Aquila pursuant to Section 386.250 and Chapter 393, RSMo.  According to Section 393.190, the Commission must permit Aquila to encumber its Missouri regulated assets before Aquila can do so.

Standard and Burden of Proof:
The Commission has already concluded that it should approve Aquila’s request if doing so would not be detrimental to the public interest.
  The parties opposing Aquila want the Commission to find the affirmative of that issue. That is, if the Commission approved Aquila’s application, a detriment to the public interest would occur.  Therefore, those parties have the burden of proof.

The Commission concludes a detriment to the public interest includes a risk of harm to ratepayers.  In reviewing a recent merger case involving the same parties, the Supreme Court of Missouri ruled that . . . “(w)hile (the Commission) may be unable to speculate about future merger-related rate increases, it can determine whether the

acquisition premium was reasonable, and it should have considered (the premium) . . . when evaluating whether the proposed merger was detrimental to the public.”
  In other words, the Commission could not have known whether the acquisition premium would result in rate increases.  But it should have looked at the premium’s reasonableness.  Likewise, the Commission cannot know whether the encumbrances will result in rate increases.  But the Commission should look at the reasonableness of the risk of the increases.  This analysis conforms to the concept that . . . “(n)o one can lawfully do that which has a tendency to be injurious to the public welfare.”

Discussion:


Applying this standard, the Commission concludes that granting Aquila’s application would be detrimental to the public interest.  The detriment to the public interest is the unreasonable risk of harm to Missouri ratepayers compared to the minimal benefit Aquila would receive.  


The unreasonable risk of harm includes the possibility that Missouri’s regulated assets alone would support Aquila’s $430 million dollar loan.  That loan includes money for Aquila’s non-regulated businesses.   Aquila’s Missouri ratepayers alone might shoulder the burden of Aquila’s financial difficulty, including a potential default on the note, or even bankruptcy.  That burden could include a loss of service, since the loan agreement  arguably allows the creditor to bypass the Commission, and immediately foreclose upon and sell the assets.  In contrast, Aquila would receive little, if any, benefit.  That is because other states have already allowed Aquila to pledge enough regulated assets to meet the collateral ratio in the term loan agreement, and to receive the 75 basis point reduction.  


The public would also suffer a detriment because the pledge would over-collateralize the loan.  Aquila intends to sell its unregulated assets.  Once the loan is over-collateralized, and Aquila sells an unregulated asset, then Aquila has two choices:  either use the proceeds to pay down the $430 million loan, or use it for another purpose.


If Aquila uses the funds to pay down the loan, which it has committed to do if Aquila does not have enough unregulated assets in the collateral pool,
 then Aquila would have to pay a Make Whole Premium.
  The Make Whole Premium ensures that the lender will receive the full value of all expected future interest and principal payments.
  Over-collateralization, therefore, would result in Aquila paying more to its creditors than it would have to pay if it did not over-collateralize the loan.  If the creditors receive more money, then that leaves less money for an already financially unstable Aquila.  Thus, if Aquila fulfills its promise to pay down the loan, then paying down the loan would be detrimental to the public interest.


On the other hand, if Aquila uses the sale proceeds in another manner, then regulated assets would replace the unregulated assets in the collateral pool.  Those regulated assets would support debt Aquila incurred for its unregulated activities.  But Aquila’s unregulated activities are the source of its financial peril.
  The Commission finds that Missouri ratepayers would suffer a detriment if Aquila used its Missouri regulated assets to support debt for its riskier, unregulated operations.       


Along with its request that the Commission deny the application, Staff also requests that the Commission order Aquila to report its call center data to the Commission on a monthly basis.  Because Staff is pursuing even more stringent reporting requirements against Aquila in its currently pending rate cases, the Commission concludes it will deny Staff’s request and defer the question to Aquila’s rate cases.       


IT IS THEREFORE ORDERED:

1.
That the authority Aquila, Inc., seeks to encumber its Missouri regulated assets to secure its three-year $430 million Term Loan Facility and related First Mortgage Bonds is denied.
2.
That the request of the Staff of the Commission for the Commission to order Aquila, Inc. to submit to the Staff on a monthly basis within 21 days of the last day of each month (except on a quarterly basis for MAIFI), until Aquila, Inc.’s financial condition attains investment grade and the Staff determines that reporting is no longer necessary, the quality measurements it requested is denied.

3. That all pending motions are denied as moot.

4. That this Report and Order shall become effective on March 5, 2004.

5.
That this case may be closed on March 6, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray and Clayton, CC.,

concur and certify compliance with

the provision of Section 536.080, RSMo 2000.
Dated at Jefferson City, Missouri,

on this 24th day of February, 2004.
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� Its members are:  Pittsburgh Corning Corporation, Waterloo Industries, Hayes Lemmerz International, Hawker Industries, Inc., Alcan Cable Co., Gardner Denver Corporation, American Compressed Steel Corporation, Stahl Specialty Company.


� See Application, paragraph 14 (filed April 30, 2003).


� See id. at paragraph 15.


� See Robertson Rebuttal, Ex. 35, Sch TJR-12; see also Ex. 59.


� See Dobson Cross-examination, Tr. 482, l. 20 to Tr. 483, l. 4.


� See id. at Tr. 491, l. 21 to Tr. 492, l. 6; see Empson Cross-examination, Tr. 609, l. 9-13.


� See Dobson Direct, Ex. 4, Sch. RD-10, p. 58ff.


� See id., pp. 71-81.


� See Commission Cases No. ER-2004-0034, HR-2004-0024, Kremer Direct, pp. 30-31 (filed December 9, 2003).


� See Order Denying Motion for Summary Disposition (issued October 9, 2003)(Gaw, C., concurring).    


� See Anchor Centre Partners, Ltd. v. Mercantile Bank, N.A., 803 S.W.2d 23, 30 (Mo.banc 1991).


� State ex rel. AG Processing Inc., v. Public Service Commission, 120 S.W.3d 732, 736 (Mo.banc 2003).


� State ex rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393, 399-400 (Mo.banc 1934)(emphasis supplied).


� See Dobson Cross-examination, Tr. 371, l. 1-9.


� See Burdette Rebuttal, Ex. 31, pp. 16-20.


� See Id. at 19, see also Ex. 4, Sch. RD-9, pp. 14-15, 35.


� See Dobson Direct, Ex. 4, pp. 2-8.
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