BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
) 

Order Authorizing the Sale, Transfer and Assign-
)

 

ment of Certain Assets, Real Estate, Leased

)  Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

Office of the Public Counsel’s Application for Rehearing


COMES NOW the Office of the Public Counsel (Public Counsel) pursuant to Section 386.500 RSMo 2000 and 4 CSR 240-2.160 and applies for a reconsideration and rehearing of the October 6, 2004, Report and Order issued by the Missouri Public Service Commission (Commission) herein and bearing an effective date of October 16, 2004 (Report and Order).  In this order, the Commission approved the Application of Union Electric Company d/b/a AmerenUE (“Company” or “UE”) to transfer all of its Illinois utility service assets to its affiliate AmerenCIPS, subject to certain conditions.  The Report and Order is unlawful, unjust, unreasonable, and arbitrary in the following respects.


In attempting to ensure that the proposed transaction would not be detrimental to the public interest, the Commission attempted to balance the potential detriments against the potential benefits associated with the transaction.  However, the Commission makes several errors in preparing this “cost/benefit analysis”, unreasonably understating the detriments of the proposed transaction and unreasonably overstating the benefits of the proposed transaction.  These errors are made without sufficient support by competent and substantial evidence and are made against the overwhelming weight of the evidence on the record in this matter.  

Furthermore, the Commission has failed to sufficiently articulate findings of fact on certain issues so as to enable a reviewing court to intelligently ascertain a reasonable basis for the Commission’s decision without resorting to the evidence.  State ex rel. Noranda Aluminum, Inc. v. PSC, 24 S.W.3rd 243. 245 (Mo App W.D. 2000).  The Commission’s Report and Order also fails to consider certain necessary and essential issues related to the proposed transaction, contrary to the law as recently clarified by the Missouri Supreme Court.  State ex rel. A G Processing, Inc. v. PSC, 120 S.W.3rd 732 at 736 (Mo banc 2003).  


Specifically, the Report and Order is in error in the following respects:


A.
The Commission erred on page 44 of the Report and Order in claiming that the proposed transaction contains any generation “savings”, the Commission reduces Company’s claim of generation-related savings in order to remove an inappropriate level of revenue from SO2 emission allowances and to remove an inappropriate escalation factor.  However, the Commission unreasonably fails to reduce these generations “savings” by the potential annual impact of future environmental capital investments that are projected for these generation assets (as recognized later by the Commission on page 49).  If this significant adjustment were made, it would have been properly recognized that the proposed transaction contains no generation “savings”.  Rather, the proposed transaction would result in a net generation-related detriment to the public.  


On page 55 of the Report and Order, the Commission states that the prospective environmental investments are “an inevitable quid pro quo of the use of relatively low-cost, coal-based generation.”  This statement is nonsensical.  The prospective environmental investments that will be necessary to continue to operate these generation assets will cause them to become something that can no longer be characterized as “low-cost” generation assets.   


B.
The Commission’s Report and Order fails to address a necessary and essential issue related to the tax impact of SO2 emission allowance revenue income.  Despite significant and material admissions made on the record regarding Company’s failure to adjust its analysis to reflect income tax impacts related to the annual SO2 revenue adjustment (Tr. 1656 to 1657; Public Counsel’s Initial Brief, pps. 27-28 HC), no corresponding income tax adjustment is made.  The adjustment that would be necessary to reflect this tax impact is quantifiable and sufficiently material to impact the Commission’s cost benefit analysis.  Unfortunately, this necessary and essential issue was not included in the Commission’s cost benefit calculations and was not sufficiently addressed in any finding of fact contained within the Report and Order.  


C.
The Commission’s Report and Order states on page 21 that EEInc. is owned by UE’s shareholders.  However, the Report and Order is unlawful and unreasonable in that it does not recognize that UE is entitled to output from the Electric Energy Inc. (EEInc.) Joppa plant, even after the current contract expires in 2005.  On page 21 of the Report and Order the Commission states that EEInc. no longer bids on Company’s RFPs.  However, the Commission refuses to address the necessary and essential issues relating to the contribution that current ratepayers have made to the Joppa plant nor does it address the evidence that show that Company continues to have an entitlement to 40% of the output of this low cost power plant (Tr. 1551, 1576).  


Company witness Nelson testified that Ameren will direct its subsidiaries to take no action to restrict Kentucky Utilities from receiving its 20% of the capacity from EEInc.  By the same token, UE can and should demand that it continue to receive its entitlement to receive 40% of the output from Joppa, as the EEInc. bylaws entitle UE to 40% of the Joppa output.  UE has touted the Joppa generating stations as one of the most cost effective and cleanest plants in the United States.  (Ex. 12, p. 32, l. 4-8).  Witness Nelson admitted the Joppa output is cheaper than the blend of the Ameren fleet (Tr. p. 1577, l. 8-16), “is very low cost” (Tr. p. 511, l. 9), and that “the EE, Inc. units would be running all the time they are available” (Tr. p. 511, l. 25, p. 512, l. 1) and that the EEInc. units have “very low marginal cost.” (Tr. p. 512, l. 1).

The Commission stated on page 57 of the Report and Order:



The record shows that the power received under the contract with EEInc. will be replaced by new capacity at the Venice plant.  The Commission further considers that the record contains satisfactory explanations for the end of that contract.

In fact, the record directly contradicts the suggestion that the Venice plant would replace the EEInc. contract.  Company witness Nelson admits that Staff’s assertion “is just not true” on this point and that it’s “not tied to Joppa.”


Moreover, the Commission, however, does not identify what part of the record provides a “satisfactory explanation” for denying Company’s ratepayers the benefit of UE’s entitlement to this low cost power, especially in light of the support UE ratepayers have made to the Joppa plant.  The Commission’s conclusory statements fly in the face of witness Nelson’s FERC testimony that was entered into this record and which clearly states that Ameren Corporation can and will “direct” its EEInc. board members to take certain actions.  (Ex. 80, pp. 10-11).  It also ignores that fact that UE, as a public utility owner of 40% of EEInc. has an entitlement to that low cost power from the Joppa plant.  


As a regulated utility, UE has an obligation to continue providing its ratepayers with the least cost power available to it.  The Commission has an obligation to ensure that its decision in this case does not relieve UE of this obligation by implying that its Report and Order is a pre-approval of the diversion of the power from the Joppa plant away from UE ratepayers.  


D.
At the top of page 30, the Commission’s Report and Order includes this statement:

Interest on long-term debt will stay with UE; there is no cost of service impact because the interest is “below the line”.  Short-term debt will also stay with UE.  The interest expense is “below the line” and thus excluded from cost of service.

These statements are not consistent with traditional cost of service ratemaking.  Interest expense is included in the calculation of the overall rate of return.  Excluding interest from the rate of return calculation would produce rates of return that were unlawful and unreasonably high.  


E.
The Commission erred in not conditioning the proposed transaction upon Public Counsel’s RFP condition on page 21 of the Report and Order, the Commission stated:



Both the Commission’s Staff and UE joined in the view, which the Commission accepts, that RFPs are not appropriate for long-term resource planning.  Dr. Proctor testified that the appropriate way to meet long-term capacity needs is to build a new plant.  RFPs, by contrast, are a way to obtain short-term power supplies.

It is incorrect for the Commission to assume that simply because RFPs can be used for obtaining short-term power that RFPs are thus inappropriate for long-term resource planning.  RFPs can also be written to solicit offers for the sale of long-term purchased power contracts or offers for the sale of existing power plants (e.g. from unregulated independent power producers who sometimes sell plants at steeply discounted prices to remove debt from overextended balance sheets.  It cannot be said that building a new power plant is always the most prudent way to meet long-term capacity needs.  It would not be reasonable to build a power plant if an existing power plant of sufficient reliability was for sale at a steep discount.  Nothing in the record suggests that an RFP would not be a reasonable way to determine if the proposed Metro East transfer is in fact the least cost resource option available to UE.


WHEREFORE, Public Counsel respectfully requests that the Commission grant a rehearing and reconsideration of its Report and Order and that, upon such reconsideration and rehearing, the Report and Order be set aside and that the rehearing be granted on the issues stated herein.
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