Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Application of Union Electric Company for Permission and Authority to Construct, Operate, Own, and Maintain a 345 Kilovolt Transmission Line in Maries, Osage, and Pulaski Counties, Missouri ("Callaway-Franks Line").
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STAFF’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”), and for its Proposed Findings of Fact and Conclusions of Law in this matter states as follows:

FINDINGS OF FACT

1.
Union Electric Company, d/b/a AmerenUE (“UE”) is a public utility subject to the jurisdiction of the Commission pursuant to Section 386.250, RSMo (2000). 

2.
On January 18, 2002, UE filed an Application with the Commission, in which it sought the Commission’s approval to construct, operate, own and maintain a 345 kilo-volt (“kV”) transmission line in Maries, Osage, and Pulaski Counties in Missouri. (Hereinafter, “Callaway-Franks Line”)  

3.
The Commission issued an Order and Notice of Application on February 8, 2002.  

4.
A local public hearing was scheduled by the Commission, and held on April 22, 2002 in Linn, Missouri.   

5.
On April 26, 2002 an Application for Intervention was filed by Mary Claire Kramer.  

6.
On April 29, 2002, Staff filed its Recommendation, in which it supported UE’s application.  

7.
On April 30, 2002, an Application for Intervention was filed on behalf of Concerned Citizens of Family Farms and Heritage and Douglas McDaniel, Chairperson.  

8.
On May 30, 2002, the Commission issued an Order Granting Interventions, Setting Early Prehearing Conference, and Directing the Filing of a Proposed Procedural Schedule, in which it granted intervention to these parties.  

9.
On June 24, 2002, the Commission issued an Order Adopting Procedural Schedule.  Pursuant to that order, testimony was filed by the parties. 

10.
An evidentiary hearing was held by the Commission on September 30 and October 1, 2002.

11.
UE’s proposed transmission line is approximately fifty-four (54) miles in length, and would provide a connection between the Callaway Power Plant transmission switchyard and Franks Substation, a transmission substation in Pulaski County that is located south and east of Dixon, Missouri.  Associated Electric Cooperative, Inc. (“AECI”) owns the Franks Substation.  The new UE line would parallel an existing 161 kV line, on right-of-way acquired in the late 1970’s and provided by AECI, for approximately forty-three (43) of the fifty-four (54) miles. UE would acquire the remaining right-of-way for the new line and also purchase property to construct a new Loose Creek Substation near Linn, Missouri.  (Ketter Rebuttal, Ex. 12, Appendix A-1.)

12.
The estimated cost of the line, including right-of-way costs and connection costs at the substations, is $25,000,000.  UE states that the proposed line is necessary to provide reliable service to UE’s customers and to relieve the overloading of nearby transmission lines (Ketter Rebuttal, Ex. 12, Appendix A-1).

13.
The proposed addition to the UE transmission system between Callaway and Franks is necessary to provide reliable electric service to UE customers by providing transmission capacity needed for the high-voltage system.  Electrical load on the existing UE transmission system has increased and an alternate line will provide greater load carrying capacity and reliability.  Transmission capacity is necessary to meet the increased loads on the transmission system and to allow alternatives if other lines fail or are de-energized to perform maintenance.  An existing parallel path, Bland – Franks, is frequently on the list requiring transmission line loading relief from the North American Electric Reliability Council (“NERC”).  When the line is overloaded, even UE customers may not have access to the transmission system because NERC has established guidelines to protect the transmission network from damage due to overloading.  (Ketter Rebuttal, Ex. 12, Appendix A-2.)

14.
Heavy loads on the existing transmission system reach, and exceed, the normal ratings of the transmission line many times during the year.  Loss of existing lines during periods of high loads could cause overloading of other transmission lines and impose significant constraints in delivering electricity to UE’s load centers and could limit access to the electric power markets.  Addition of the 345 kV line will relieve the heavy loading on existing lines, and enhance reliability for UE customers by providing another connection in the transmission system.  (Ketter Rebuttal, Ex. 12, Appendix A-2.)

15.
The existing 161 kV line could be combined with the proposed 345 kV line on a single structure.  However, in order to occupy the existing right-of-way, the 161 kV line would have to be taken temporarily out of service in order for the new construction to be completed.  Staff does not believe this is an option because of AECI’s need to serve its customers with this line.  A single structure would require significant increases in size and strength, and add significantly to the cost.  (Ketter Rebuttal, Ex. 12, p. 3, line 18 through p. 4, line 3.)

16.
The proposed route would parallel an existing 161 kV transmission line owned by Central Electric Power Cooperative.  This existing corridor will allow sharing of the right-of-way to minimize the impact of the new line.  The proposed 345 kV line would require a right-of-way of 150 feet.  Paralleling the existing line allows sharing of twenty-five (25) feet so that only 125 feet will be necessary on this parallel portion of the route.  (Ketter Rebuttal, Ex. 12, p. 4, lines 17-19; also Appendix A-2.)  The easement along the proposed route for this new 345 kV line, that is adjacent to the existing 161 kV line, was acquired many years ago by AECI.  This interconnection between AECI and UE, and the shared cost of the project, is facilitated by AECI assigning the right-of-way to UE.  This existing right-of-way is available for approximately forty-three (43) miles of the fifty-four (54) mile project.  Use of the existing corridor for the new line is the best solution.  A separate route would impact a different group of property owners, but a wider footprint of 150 feet would be required and negotiating a new easement would cause considerable delay in the project.  (Ketter Rebuttal, Ex. 12, Appendix A-2 through A-3.)

17.
Mid-Missouri customers would benefit from this project.  A proposed substation near Linn, Missouri will provide UE additional transmission capacity to serve its customers and an additional interconnection point for AECI to serve its customers.  This new substation would provide a point of connection to the 345 kV line that allows connection to distribution substations and then to customer loads.  (Ketter Rebuttal, Ex. 12, Appendix A-3.)

18.
As a public utility, UE has the right of eminent domain by which property can be acquired for use to meet the public convenience and necessity.  The condemnation court is the vehicle to determine the value of the property. (Section 523.010, RSMo (2000).)

CONCLUSIONS OF LAW

1.
Union Electric Company, d/b/a AmerenUE (“UE”) is a public utility subject to the jurisdiction of the Commission pursuant to Section 386.250, RSMo (2000).

2.
The standard of review that the Commission must apply to applications for approval to construct transmission lines is set out in Section 393.170.1, RSMo (2000), which provides that “[n]o…electrical corporation…shall begin construction of [an]…electric plant…without first having obtained the permission and approval of the commission.”  

3.
Section 386.020(14), RSMo (2000) defines “electric plant” as “all real estate, fixtures and personal property operated, controlled, owned, used or to be used for or in connection with or to facilitate the generation, transmission, distribution, sale or furnishing of electricity for light, heat or power; and any conduits, ducts or other devices, materials, apparatus or property for containing, holding or carrying conductors used or to be used for the transmission of electricity for light, heat or power….” 

4.
Section 393.170.3, RSMo (2000) states, in relevant part, that “[t]he commission shall have the power to grant the permission and approval herein specified whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service.  The commission may by its order impose such condition or conditions as it may deem reasonable and necessary.”  See also, In the Matter of the Application of the Empire District Electric Company for a Certificate of Public Convenience and Necessity Authorizing it to Construct, Install, Own, Operate, Control, Manage and Maintain an Electric Transmission and Distribution System to Provide Electric Service in an Area in Greene County, Missouri, 8 Mo. P.S.C. 3rd 426, 429 (1999).

5.
Commission approval is not necessary for authority to construct a transmission line for its proposed full length. An electric utility was found to be acting within its authority from the Commission when it built a 69,000 volt transmission line in an area that had been certificated to it nearly twenty (20) years before.  Lillian E. Harline et al. v. Missouri Public Service Company, 7 Mo. P.S.C. (N.S.) 510 (1958).  On appeal from a decision of the Circuit Court of Cole County upholding the Commission’s order, the Court of Appeals stated that “[a]ppellants cite no case in which Section 393.170 has been construed to require separate authority for each transmission line.  No case is cited or found holding that an electric utility must secure any certificate of approval, in addition to the initial area certificate, for additions, extensions or construction within the area.”  State ex rel. Harline v. Public Service Commission of Missouri, 343 S.W.2d 177, 183 (Mo.App.W.D. 1960).  

6.
More recently, the Commission held that “the Commission is of the opinion that it is not necessary for electric utilities to come before us to obtain permission to build plant within their certificated areas.”  In the Matter of the Application of Union Electric Company for Permission and Authority to Construct, Operate and Maintain Two Combustion Turbine Generating Units in the State of Missouri, 24 Mo. P.S.C. (N.S.) 72, 78 (1980). “The Commission therefore concludes that a certificate is only needed when an electric corporation starts in business or if it attempts to expand its authority in an entirely new area.”  Id. at 78.  Ratemaking determinations will be made by the Commission when the facilities are “proposed to be placed in rate base in a rate case.”  Id. at 79. 

7.
In Federal Energy Regulatory Commission (“FERC”) Order No. 888, the FERC acknowledged that “[a]mong other things, Congress left to the states authority to regulate generation and transmission siting.”  Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. and Regs. Para. 31,036, p. 31,782 fn. 543 (1996).  

8.
Most recently, the FERC has reiterated that “states have the ultimate authority over siting.”  Remedying Undue Discrimination through Open Access Transmission Service and Standard Electricity Market Design, Notice of Proposed Rulemaking, Docket No. RM01-12-000, fn. 164 (July 31, 2002).  

WHEREFORE, Staff prays that the Commission accept its Proposed Findings of Fact and Conclusions of Law, as set out herein.
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