
                                                                              STATE OF MISSOURI
       PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 4th day of December, 2003.

In the Matter of the Application of Richard K.

)

Smith for Change of Electric Supplier.


)
Case No. EO-2003-0543

ORDER CONCERNING REQUEST FOR CHANGE OF SUPPLIER 

Syllabus


This order grants in part and denies in part Richard K. Smith’s Application for Change of Electric Service Provider.  The order also allows Mr. Smith to retain Osage Valley Electric Cooperative as his electrical supplier if the Commission approves a territorial agreement between Osage Valley Electric Cooperative and Aquila, Inc., for Mr. Smith’s property.

Procedural History

On June 9, 2003, Richard K. Smith filed an Application for Change of Electric Service Provider.
  Osage Valley, a rural electric cooperative, currently serves Mr. Smith’s property.  Mr. Smith explained that he wants Osage Valley to continue to serve that property, but that it has been annexed by the City of Peculiar.  Because of the annexation, Aquila, Inc., must serve the property, and not Osage Valley, unless the Commission orders otherwise.


On June 13, the Commission ordered Aquila to respond to Mr. Smith’s application.  Aquila responded on June 23, stating that it did not object.  Then, on June 27, the Commission ordered Staff to file its Recommendation or Status Report by July 28.  


Staff responded with a Status Report on July 28, stating Staff would file its Recommendation by August 13.  Staff then filed its Recommendation on August 15, in which it objected to Mr. Smith’s application.  Staff pointed out that Mr. Smith does not want 

a change of supplier, but wants to keep his current supplier, Osage Valley, for his residence, and wants the Commission to authorize Osage Valley to serve a subdivision of homes that are not yet constructed.  Staff stated that a territorial agreement, and not a request for a change of supplier, is the appropriate method for Mr. Smith to get the relief he requests.


Aquila responded on August 25.  Aquila stated that it does not wish to enter into a territorial agreement with Osage Valley because of the permanence and costs associated with the agreement.  Aquila claimed the Commission has granted similar relief in a recent case,
 and that the Commission should grant Mr. Smith’s pending application.  


Staff responded on September 4.  Staff stated that Commission Rule 4 CSR 240-3.140(1) allows applicants to receive a “change” in electrical supplier for “structures” currently receiving service.  Mr. Smith, according to Staff, cannot receive a change in supplier for his current structure because he simply wants to keep Osage Valley as his supplier.  Also, Mr. Smith wants Osage Valley to serve a residential subdivision that has not yet been built, and that because those “structures” do not exist, and are therefore not currently receiving service, Mr. Smith is not eligible for a change in electrical supplier.  


Staff further distinguished Hudlemeyer from this case on several grounds.  First, in Hudlemeyer, the applicant asked for expedited treatment because his house was already being built.  Aquila consented to the change in Hudlemeyer, saying it was a unique situation in which the applicant could otherwise be without electrical service.
  Also, Mr. Hudlemeyer was already in the midst of constructing his home, which was tantamount to an existing “structure,” in contrast to Mr. Smith, who wishes to build a subdivision of some 24 homes, but has not yet started construction.


On September 23, the Commission ordered Staff to clarify its Recommendation.  The Commission noted that Staff did not object to Mr. Smith having Osage Valley as his electrical supplier.


Staff responded on October 3.  Staff stated that it did not object to Mr. Smith having Osage Valley as his electrical supplier, but that the Commission could not grant Mr. Smith a change in suppliers.  Staff repeated that Mr. Smith wants Osage Valley to serve approximately 24 structures that have not yet been built.  Therefore, a territorial agreement, and not a change of supplier, is the proper method for Mr. Smith to obtain relief.

Discussion

Mr. Smith asks for a change of electric service provider.  Mr. Smith asks for that “change” at a fixed address, as well as a “change” for houses that have not yet been built in the Harvest Hill subdivision of Peculiar, Missouri.  Sections 393.106 and 394.315 and Commission Rule 4 CSR 240-3.140 give the standards Mr. Smith must meet to receive that relief.

Change for Fixed Address

Osage Valley currently serves Mr. Smith’s address of 12601 E. 211th Street, Peculiar, Missouri.  Sections 393.106 and 394.315 permit the Commission to order a change of supplier if the change is in the public interest for a reason other than a rate differential.  


Commission Rule 4 CSR 240-3.140 requires an applicant for a change of supplier to list both the current supplier and the supplier to which the applicant wishes to change.  Mr. Smith does not wish to change suppliers, but wishes to keep the one he has.  The Commission, however, sees little practical difference in this case and the Hudlemeyer case, in which the Commission granted an application for change of supplier.  


In Hudlemeyer, the Commission granted a “change” of suppliers for a structure not yet completed, and therefore not yet receiving electrical service.  If the Commission did not grant that relief, Mr. Hudlemeyer’s structure would have been without electrical service. 


Here, the Commission will grant a “change” for Mr. Smith’s residence.  If the Commission does not grant that relief, Osage Valley will have to remove its lines and Aquila will have to construct new lines, at a great cost to the utilities, as well as to Mr. Smith.  Then, Mr. Smith might again apply to the Commission for a change of suppliers from Aquila back to Osage Valley, which would require Aquila to tear out the lines it constructed, and would require Osage Valley to re-install the lines it removed.  The net effect of this activity would be to put Mr. Smith right back where he is now, as a customer of Osage Valley, after he, Osage Valley, and Aquila spent a substantial amount of money.


The Commission finds that it is in the public interest for a reason other than a rate differential for Mr. Smith to have Osage Valley as his electrical supplier for 12601 E. 211th Street, Peculiar, Missouri.  The Commission will, therefore, grant that portion of his application.   

“Change” for potential new structures

Mr. Smith also wants Osage Valley to serve approximately 24 homes to be built in the Harvest Hill subdivision.  Again, this property is in the City of Peculiar, which is in Aquila’s service territory.  


A prerequisite to receiving a change of suppliers pursuant to Section 393.106.2 is that an electrical corporation has lawfully commenced supplying electricity to a structure.  The homes do not exist, so there is no “structure” to which electricity is currently being supplied.  Therefore, Section 394.315 does not authorize the Commission to give Mr. Smith a “change” of suppliers.  


The Commission recognizes the potential cost and delay of negotiating a territorial agreement, but that cost and delay does not allow the Commission to ignore the plain language of the statute.  Furthermore, unlike Hudlemeyer, this case does not involve one, nearly completed structure, but a possibility of twenty-four, yet to be started structures.  The Commission finds Hudlemeyer and this case are vastly different, and that the Commission should not rely on Hudlemeyer as authority for granting Mr. Smith’s request for a change of suppliers to his not yet begun subdivision.


The Commission does not view Mr. Smith’s request for Osage Valley to serve a potential new subdivision as a request of change of suppliers.  The Commission will, therefore, deny that portion of the application.     


 IT IS THEREFORE ORDERED:
1. That Richard K. Smith’s Application for Change of Electric Service Provider is granted in part and denied in part.

2. That the Commission grants Richard K. Smith’s Application for Change of Electric Service Provider only for 12601 E. 211th Street, Peculiar, Missouri.

3. That the Commission denies the remainder of Richard K. Smith’s Application for Change of Electric Service Provider. 

4. That the Commission will take no further action in this case until Osage Valley Electric Cooperative and Aquila, Inc. file a territorial agreement. 

5. That this order shall become effective on December 14, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, Simmons,

Forbis, and Clayton, CC., concur.

Pridgin, Regulatory Law Judge

� Aquila, Inc., filed Mr. Smith’s application.


� In the Matter of the Application of Gary Hudlemeyer for Change of Electric Supplier, Case No. EO-2002-1105, Order Granting Change of Electric Service Provider (issued June 20, 2002).


� See id., Verified Statement of Aquila, Inc., Paragraph 8 (filed June 4, 2002).
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