BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of a Commission Inquiry into
)


the Possibility of Impairment without 
 )

Case No. TO-2004-0207
Unbundled Local Circuit Switching When 
)

Serving the Mass Market 
)

ORDER ESTABLISHING PROCEDURAL SCHEDULE

On November 21, 2003, the Staff of the Commission filed a pleading in which it outlined two alternative proposed procedural schedules. 

One alternative would have two hearings:  the first to define particular geographic markets and the appropriate multi-line DS0 customer cross-over between the mass and enterprise markets, and the second to determine whether FCC-defined triggers to measure existing switch deployment are met or whether a potential deployment analysis shows non-impairment and, if necessary, approval of the incumbent LEC batch hot cut process.  The second hearing would use the definitions established by the Commission after the first hearing. 

The second alternative would address all the issues noted above in just one hearing.  Under either alternative, another hearing would be held to determine whether FCC-defined triggers or potential deployment analysis for a finding of non-impairment have been met for specific types of high-capacity loops—dark fiber, DS3, or DS1—at particular customer locations, and whether FCC-defined triggers or potential deployment analysis for

a finding of non-impairment have been met for non-access to incumbent LEC transport on specific routes.

Several of the parties filed pleadings supporting one or the other of these proposals. The Commission concludes that presentation of the evidence will be more manageable and more efficient under the three-phase proposal, and the Commission will adopt it.  The dates for the evidentiary hearing in Phase I will be changed somewhat to accommodate other already-scheduled hearings. The Commission will not schedule a date for issuing an order on Phase I, but will endeavor to issue it as expeditiously as possible.

The following conditions will apply:

(A)
The Commission will require the prefiling of testimony as defined in 4 CSR 240-2.130.  All parties shall comply with this rule, including the requirement that testimony be filed on line-numbered pages.  The practice of prefiling testimony is designed to give parties notice of the claims, contentions and evidence in issue and to avoid unnecessary objections and delays caused by allegations of unfair surprise at the hearing.

(B)
Pursuant to 4 CSR 240-2.130(15), testimony and schedules shall not be filed under seal and treated as proprietary or highly confidential unless the Commission has first established a protective order.  Any testimony or schedule filed without a protective order first being established shall be considered public information.

(C)
The parties shall agree upon and the Staff shall file a list of the issues to be heard, the witnesses to appear on each day of the hearing and the order in which they shall be called, and the order of cross-examination for each witness.  Any issue not contained in this list of issues will be viewed as uncontested and not requiring resolution by the Commission. 

(D)
Each party shall file a statement of its position on each disputed issue.  Such statement shall be simple and concise, and shall not contain argument about why the party believes its position to be the correct one. 


(E)
The Commission’s general policy provides for the filing of the transcript within ten working days after the hearing.  If any party seeks to expedite the filing of the transcript, such request shall be tendered in writing to the Presiding Judge at least five days prior to the date of the hearing.
(F)
All pleadings, briefs and amendments shall be filed in accordance with 4 CSR 240-2.080.  Briefs shall follow the same list of issues as filed in the case and shall set forth and cite the proper portions of the record concerning the remaining unresolved issues that are to be decided by the Commission.

(G)
All parties are required to bring an adequate number of copies of exhibits that they intend to offer into evidence at the hearing.  If an exhibit has not been prefiled, the party offering it should bring, in addition to a copy for the court reporter, copies for the five Commissioners, the Presiding Judge, and all counsel.

IT IS THEREFORE ORDERED:


1.
That the following procedural schedule is established:

PHASE I

Define particular geographic markets and the appropriate multi-line DS0 customer cross-over between the mass and enterprise markets.


December 8, 2003

Parties file list of issues

December 18, 2003

All parties but the Staff file direct testimony

January 9, 2004

Staff files testimony

January 16, 2004 

All parties but the Staff file rebuttal testimony

January 20, 2004

Parties file Statements of Positions on Issues, list of witnesses to be called during the hearing, proposed order of witnesses and proposed order of examination

January 27, 2004

Evidentiary hearing 


8:30 A.M.





February 2-3, 2004

Evidentiary hearing continued, if necessary


8:30 A.M.

PHASE II

Determine whether FCC-defined triggers to measure existing switch deployment are met or whether a potential deployment analysis shows non-impairment and, if necessary, approval of the incumbent LEC batch hot cut process.

February 23, 2004

All parties but the Staff file direct testimony

March 23, 2004


All parties but the Staff file rebuttal testimony

April 6, 2004


Parties file list of issues

April 9, 2004


Staff files testimony

April 19, 2004


All parties but the Staff file surrebuttal testimony

April 20, 2004


Parties file Statements of Positions on Issues, list of witnesses to be called during the hearing, proposed order of witnesses and proposed order of examination

April 26-30, 2004

Evidentiary Hearing  

8:30 A.M.






PHASE III

Determine whether FCC-defined triggers or potential deployment analysis for a finding of non-impairment have been met for specific types of high-capacity loops—dark fiber, DS3, or DS1—at particular customer locations, and whether FCC-defined triggers or potential deployment analysis for a finding of non-impairment have been met for non-access to incumbent LEC transport on specific routes.

January 12, 2004

All parties but the Staff file direct testimony

March 1, 2004


All parties but the Staff file rebuttal testimony

March 16, 2004


Parties file list of issues

March 17, 2004


Staff files testimony

April 5, 2004


All parties but the Staff file surrebuttal testimony

April 6, 2004


Parties file Statements of Positions on Issues, list of witnesses to be called during the hearing, proposed order of witnesses and proposed order of examination

April 13-16, 2004

Evidentiary hearing  


8:30 A.M.

2.
That this order shall become effective on December 1, 2003.


BY THE COMMISSION

Dale Hardy Roberts








Secretary/Chief Regulatory Law Judge



( S E A L)
Lewis Mills, Deputy Chief Regulatory Law

Judge, by delegation of authority

pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 1st day of December, 2003.
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