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REPORT AND ORDER
Procedural History
On November 2, 2004, Gascosage Electric Cooperative and Three Rivers Electric Cooperative filed an application under Section 394.312, RSMo 2000.
  In the application, they requested the Commission determine that their proposed Territorial Agreement is not detrimental to the public interest.  The proposed territorial agreement is attached to this Report and Order as Attachment A.

On November 8, the Commission issued an Order and Notice.  That order directed parties who wished to intervene in the case to do so no later than November 29.  On November 24, Union Electric Company d/b/a AmerenUE asked to intervene.  On December 9, the Commission granted AmerenUE’s request.

On January 7, the Commission held an evidentiary hearing.  At the beginning of the hearing, AmerenUE announced that it no longer objected to the Commission approving the agreement.  
Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission has considered the parties’ positions and arguments.  Failure to specifically address a piece of evidence, position or argument does not indicate that the Commission failed to consider it, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

Gascosage and Three Rivers are Missouri corporations and rural electric cooperatives organized and existing under Missouri law.  AmerenUE is a Missouri corporation and an electrical corporation under Missouri law.
The Territorial Agreement:
Applicants applied for approval of a Territorial Agreement that would designate the Applicants’ service boundaries.  The agreement also sets out the powers that each applicant grants to the other to operate in their traditional service areas. 

The Territorial Agreement displaces competition between Gascosage and Three Rivers in Camden, Cole, Franklin, Gasconade, Maries, Miller, Moniteau, Osage, Phelps, and Pulaski Counties.  A metes and bounds description and a map of the agreed upon service areas accompanied the agreement.   
No customers will change suppliers under the Agreement.  The agreement meets all statutory and regulatory requirements and it is not detrimental to the public interest.  The agreement will avoid future duplica​tion of facilities.  
The Commission finds that the Applicants are able to adequately and safely serve the customers in their respective areas.  The Commission further finds that the overall effect of the proposed agreement would not be harmful to ratepayers, and that the agreement would promote efficiency and safety.

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

The Commission has jurisdiction over Gascosage and Three Rivers under Section 394.160.  Also, the Commission has jurisdiction over the agreement between them as specified in Section 394.312.

The Commission may approve a territorial agreement if the agreement in total is not detrimental to the public interest.
  In making a determination as to whether or not a territorial agreement is detrimental to the public interest, the Commission considers four factors.

The Public Interest
The first factor is the extent to which the agreement eliminates or avoids unnecessary duplication of facilities. The Joint Applicants stated as much in their Joint Application.  Gascosage’s witness John Greenlee testified that the agreement would help eliminate costly duplication of facilities.
  Three Rivers’ witness Walter Ryan echoed that testimony.
  The Commission concludes that the territorial agreement, if approved, will prevent wasteful duplication of facilities and unnecessary competition between Gascosage and Three Rivers.

Second, the Commission will consider each party’s ability to the territorial agreement to adequately serve the customers in its exclusive service area.  Gascosage’s witness Greenlee testified that Gascosage has some 9,500 consumers, some 1,500 miles of electric distribution line, and that Gascosage has been in business since 1945.
  Three Rivers’ witness Ryan testified that Three Rivers has some 20,300 consumers, some 3,848 miles of electric distribution line, and that Three Rivers has been in business since 1939.
  The Commission concludes that the Applicants can adequately serve their designated areas.

The third area for Commission concern is the agreement’s likely effect on the Applicants’ customers.  Gascosage and Three Rivers witnesses testified that that no customers would be required to change electrical suppliers.
  The Commission concludes that the agreement will not negatively impact any of Gascosage’s or Three Rivers’ customers.

Fourth, the Commission will consider other cost and safety benefits attributed to the proposed territorial agreement.  Mr. Greenlee and Mr. Ryan testified that the agreement would reduce duplication of facilities, thereby driving down the Applicants’ costs, and in turn resulting in lower rates for their consumers.
 The Commission concludes that the agreement will result in cost benefits.

Staff’s concerns

The Commission notes that Staff’s witness Alan Bax testified that the agreement is not detrimental to the public interest.
  Despite that testimony, Staff filed a brief in which it raises two issues “that merit further consideration.”


Section 394.312.2

First, Staff asks the Commission to consider whether the Applicants should supplement the agreement to include their municipal franchises.  Staff’s reasoning is that Section 394.312.2 may require the agreement to state “any and all powers granted to a rural electric cooperative by a municipality, pursuant to the agreement, to operate within the corporate boundaries of that municipality.”
The Commission concludes that Section 394.312.2 does not require the Applicants to file their municipal franchises.  Section 394.312.2 requires territorial agreements to state when a municipality grants a cooperative permission to operate within its borders pursuant to the agreement.  Pursuant means “in conformity with or according to.”
  The record contains no evidence that a municipality granted Gascosage or Three Rivers permission to serve a municipality in conformity with or according to the agreement. The Commission concludes that Gascosage and Three Rivers have complied with Section 394.312.2.
Ozark Border


Secondly, Staff is concerned that an appellate case might limit a non-party’s ability to subsequently challenge a territorial agreement.  The Western District ruled that a non-party could not collaterally attack a Commission-approved territorial agreement unless it alleged a change in circumstances that made the agreement no longer in the public interest.
  Staff asks the Commission to simply repeat relevant language from Section 394.312.5.  That language is that a territorial agreement should not affect or diminish the rights of a non-party.

The Commission cannot change the statute and cannot change Ozark Border.  The Commission will, however, remind the parties that Section 394.312.5 states this agreement “. . . shall in no way affect or diminish the rights and duties of any supplier not a party to the agreement or of any electrical corporation authorized by law to provide service within the boundaries designated in such territorial agreement.”   
The Commission may approve a terri​torial agreement if the agreement in total is not detrimental to the public interest.
  Based on its findings of fact, the Commission concludes that the agreement is not detrimental to the public interest and should be approved.

IT IS THEREFORE ORDERED:
1. That the Territorial Agreement attached to this order as Attachment A that Gascosage Electric Cooperative and Three Rivers Electric Cooperative filed on November 2, 2004, is approved.

2. That this Report and Order shall become effective on March 2, 2005.
3. That this case may be closed on March 3, 2005.
BY THE COMMISSION
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Davis, Ch., Murray, Gaw, Clayton and Appling, CC., 

concur and certify compliance with the provisions of 

Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 24th day of February, 2005.
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� All further statutory references are to the Revised Statutes of Missouri 2000 unless otherwise indicated.


� Id.


� In re Union Electric Company, 4 MoPSC3d 66, 68-72 (Report & Order, iss’d September 15, 1995).  


� Ex. 3, p. 5, lines 3-7.


� Ex. 4, p. 3, lines 3-7.


� Ex. 3, p. 6, lines 7-9.


� Ex. 4, p. 5, lines 7-8.


� Ex. 3, p. 6, lines 1-3; Ex. 4, p. 5, lines 1-3.


� Ex. 3, p. 5, lines 6-10; Ex. 4, p. 4, lines 6-10.


� Tr. at 91-92.


� Hawkeye Casualty Co. v. Halferty, 131 F.2d 294 (8th Circ. 1942).


� State ex. rel. Ozark Border v. Public Service Comm’n, 924 S.W.2d 597 (Mo.App. 1996). 


�  In re Union Electric, 4 MoPSC 3d at 68-72.
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