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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI
DIRECT TESTIMONY OF ROBERT K. GREEN
ON BEHALF OF UTILICORP UNITED INC.

CASE NO.

INTRODUCTION

Please state your name.

My name is Robert K. Green.

By whOmrare you employed and in what capacity?

I am employed by U‘tiliCOrp United Inc. ("UtiliCorp™). 1 am the President and Chief
Operating Officer. | have held this position since 1996.

What is your educational and professional background and experience?

I have a B.S. in engineering from Princeton University and a law degree from Vanderbilt
University. I was a financial analyst with Shearson Lehman in 1984; attorney with
Blackwell, Sanders, Matheny, Weary, and Lombardi, 1987-88; Assistant Division
Counsel with UtiliCorp’s, Missouri Public Service (“MPS”) operating division, 1988;

Division Counsel, MPS, 1989; Vice President Administration, MPS, 1989-1990; Senior

- Vice President, Operations, MPS, 1990; President, MPS, 1991-1992; Executive Vice

President, UtiliCorp, 1993-1996.

Have you previously testified before the Missouri Public Service Commission
(“Commission™)?

Yes.

What is the purpose of your testimony in this proceeding?
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The purpose of my testimony is to provide general background information concerning
UtiliCorp and its strategy. 1 will also describe the proposed merger transaction with The
Empire District Electric Company (“Empire”) which is the subject of this proceeding. In
this regard, I will provide information about the proposed regulatory plan and the
importance of receiving an order from the Commission which not only approves the
proposed merger but also provides UtiliCorp with a reasonable opportunity to recover the
involved acquisition premium.

UTILICORP’S BACKGROUND AND ITS BUSINESS STRATEGY

Please provide a general description of UtiliCorp.

UtiliCorp is a Delaware corporation and has its principal office and place of business at
20 W. Ninth Street, Kansas City, Missouri 64138. UtiliCorp conducts business in
Missouri through its MPS operating division and provides electrical and natural gas
utility service to customers in its service areas subject to the jurisdiction of the
Commission. UtiliCorp also has regulated utility operations in seven other states as well
as in New Zealand, Australia and Canada.

Does UtiliCorp have an overall corporate strategy?

Yes.

Could you please describe 1t in general terms?

UtiliCorp’s stated vision or overall corporate strategy is to be the leading multi-national
energy solutions provider. To reach this goal, UtiliCorp has focused on three strategic
objectives: to be a world class manager of energy networks and production assets; to be a

leading energy merchant; and to globalize its network and merchant businesses. As I will
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explain later in my testimony, the globalization objective has enabled UtiliCorp to
operate in substantially different regulatory paradigms.

How long has what you have described been UtiliCorp’s strategy?

UtiliCorp imtiated its growth strategy in 1984. While the words describing the strategy
have changed over time, the focus has remained constant. We have been very successful
with our growth strategy, and as President of UtiliCorp, I believe it is extremely
important to our customers, to our employees, and to our shareholders that UtiliCorp
continues to grow its operations. However, we must never lose focus on the importance
of efficiently operating the utility businesses which we already own. We must continue
to focus our time and energy on improving the basic performance drivers of our
operations.

Is UtiliCorp unique in its vision and strategy?

The vision and strategy might not be unique, but we consider our ability to execute to be
unique. In fact, UtiliCorp has been V;ery successful in acquiring and integrating a series
of utility businesses, both domestic and abroad, and capitalizing on changes in the
regulatory environment to build value-adding businesses.

By way of background to the UtiliCorp/Empire transaction, would you please describe
the current status of domestic utility merger and acquisition activity.

The domestic merger and acquisition business has become extremely active and
competitive. In fact, there have been over 70 utility mergers announced-during the past
decade, with more than a dozen announced during the past year.

Has this level of activity always existed?
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No. By way of contrast, in 1984, when UtiliCorp initiated its growth strategy, it appeared
that very few utilities saw a benefit in acquiring other utilities. As the utility industry
continued to transition into a competitive environment, however, more utilities and
nonutility companies started recognizing the benefits of growth. The process itself also
changed.

Please explain how the process has changed.

Negotiated transactions are being displaced by bidding processes.

Has this impacted UtiliCorp?

Yes. On several occasions, UtiliCorp has found itself at a disadvantage in the bidding
process because it could not create sufficient synergies in acquiring noncontiguous
utilities to compete with bids from contiguous utilities.

Has the size of the potential merger partner been a factor?

Yes. We also found in recent years that major mergers were very difficult, time
consuming, and expensive to consummate. A good example was UtiliCorp’s proposed
merger with Kansas City Power & Light Company (“KCPL"™).

Is UtiliCorp no longer interested in merging with another company of comparable size?
No. However, our focus on domestic acquisitions has become basically two fold: first,
we are interested in utilities that are in the mid-continent region where we currently own
and operate utilities and-have the platform to realize-economies of scale; and second, we
are interested in assets that enhance our ability to become a leading energy merchant.

Examples of such assets are the recently acquired Katy Storage facility in Texas and the
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electric combined cycle generation plant now under construction in Cass County,
Missouri by UtihiCorp’s Aquita Merchant Enefgy Partner business.

What do you mean by the term “platform to realize economies?”

The term descnibes our method of operations. In general, when UtiliCorp began its
acquisition strategy, it would leave the acquired utility intact with its own management,
its own systems and its own operational procedures. In other words, UtiliCorp preserved
the identity of the local utility. In 1994, however, with industry restructuring on the
horizon, UtiliCorp adopted a different operational paradigm and created what I refer to as
a centralized utility platform for operations that created economies while maintaining a
focus on customer service. Through this process, among other things, UtiliCorp
benchmarks operation and maintenance costs and customer satisfaction to make sure we
maintain the appropriate balance.

MERGER TRANSACTION

Would you please describe your involvement with the proposed Empire merger.

First, conceptually, I was an advocate of pursuing the consolidation of smaller Missouri
utilities into a more significant regional utility and the merger with Empire fits this
approach.

Why did you pursue this goal?

The consolidation of smaller Missouri utilities into a more significant regional utility will
provide a more efficient and reliable utility network and at the same time-will preserve -
jobs and create a sound and stable economic development environment for the state. In

this regard, while the general pattern of acquisitions and mergers has tended to be multi-
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state, the Commission has the unique opportunity in connection with the
UtiliCorp/Empire proposal as well as UtiliCorfa’s proposal to merge with St. Joseph Light
& Power Company (“SJLP”) to create benefits that can be focused on Missouri
residents.Q.  What else did you do with respect to the Empire merger?

I reviewed the Empire merger feasibility analysis and, after consulting with UtiliCorp’s
CEO, recommended taking the proposed transaction to the UtihCorp Board of Directors
for approval.

Please describe, generally, how the proposed merger with Empire will take place.

The merger will take place in accordance with the terms of the Merger Agreement which
is Schedule RKG-1 to my testimony. Generally speaking and as more specifically
described in the Merger Agreement, when the conditions of the Merger Agreement are
satisfied, Empire will be merged into UtiliCorp. To accomplish this, Empire stockholders

will have the option to recetve:
o $29.50 in cash, subject to certain adjustments; or

o Shares of UtiliCorp common stock with an average trading price of $29.50,
subject to certain adjustments.

The value of the merger consideration received may be more or less than $29.50 and the

form of the merger consideration received may be adjusted, depending on certain factors.

| Please explain.

First, if the average trading price of UtiliCorp’s common stock, based on the closing
prices on the NYSE during the 20 trading days ending on the third trading day prior to the
closing date of the merger, is less than $22.00 per share, then the value of the

consideration received per share of Empire common stock will decrease. Conversely, if
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the average trading price of UtiliCorp’s common stock during that same period is greater
than $26.00 per share, then the value of the consideration received per share of Empire
common stock will increase.

In addition to the adjustments described above, the form of the merger consideration
received by Empire stockholders will be adjusted if either too many stockholders elect to
receive cash or too many stockholders are to receive stock. Pursuant to the merger

agreement:

» No more than 50% of the shares of Empire common stock can be converted into cash;
and

s No more than 19.9% of the total number of shares of UtiliCorp common stock
outstanding at the effective time of the merger can be issued or issuable in exchange
for Empire common stock, restricted stock, stock units or options to acquire Empire
common stock.

UtiliCorp will also become liable for Empire’s existing debt and other liabilities.

What will happen when the merger is closed?

Upon the closing of the merger, by operation of law, UtiliCorp, the surviving corporation,

will possess all rights, privileges, powers and franchises of a public and private nature

~ which both UtiliCorp and Empire possessed immediately prior to the merger.

How many Empire and UtiliCorp shares are outstanding?

As of December 31, 1998, Empire had approximately 17 million weighted average
common shares outstanding and UtiliCorp had approximately 80 million weighted
average common shares outstanding.

Will UtiliCorp issue common stock in connection with this transaction?
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Yes. The exact value of the UtiliCorp shares issued will depend on the elections of the
Empire stockholders for cash or UtiliCorp stock, and are subject to the limits described
previously. The value 1s also affected by the average trading price of UtiliCorp stock as
described in the Merger Agreement. For example, if the average trading price of
UtiliCorp shares is $24, and 62% of Empire’s shares are converted to UtiliCorp shares,
approximately 13.1 million shares of UtiliCorp shafes will be issued at a value of $314
million.

This taken together with the cash price paid for the remaining 38% of Empire shares (6.5
million Empire shares at a cost of $192 million) and the indebtedness of Empire to be
assumed by UtiliCorp, brings the total cost of the merger to approximately $850 million.
1s the merger subject to any conditions?

Yes. As more specifically described in the Merger Agreement, the merger is subject to
various closing conditions, including, without limitation, the receipt of required Empire
shareholder approval, which was obtained on September 3, 1999. The merger is also
subject to the receipt of all necessary governmental approvals on terms which would not
cause a UtiliCorp material adverse effect on the business, properties, assets, liabilities
(contingent or otherwise), financial condition, results of operations or prospects of
UtiliCorp and its subsidiaries, taken as a whole, or on the ability of UtiliCorp to perform
its obligations under or to consummate the transactions contemplated by the Merger .
Agreement or a material adverse effect on the financial condition, income, assets,
business, or prospects of the business operations presently owned or operated by Empire,

including, without limitation, the fatlure of the Commission, prior to the closing of the
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merger, to articulate its policy on the extent to which UtiliCorp, the surviving
corporation, may recover the “premium” as defined in the Merger Agreement. The
merger is also subject to the making of all necessary governmental filings, including
filings with state utility regulators in Iowa, Colorado, Minnesota, West Virginia,
Arkansas, Kansas and Oklahoma and with the Federal Energy Regulatory Commission,

the Securities and Exchange Commission and the Federal Trade Commission.

“What is the status of these filings?

Applications for approval have been filed in [owa, Colorado, Minnesota, and West
Virginia. Orders approving the merger have been received from the Colorado Public
Utilities Commission, the West Virginia Public Service Commissions, and the
Minnesota Public Service Commission. UtiliCorp has agreed to delay the process in
Iowa in order to provide a copy of this Missouri filing to the lowa Office of Consumer
Advocate. The lowa Utilities Board has a statutory 120 day decision requirement for
mergers. The Arkansas, Kansas and Oklahoma applications will be filed shortly. The
FERC filing has been made.

Once the merger 1s closed, how will the Empire properties be operated by UtiliCorp?

The Empire properties will be operated as a part of UtiliCorp’s Missouri operations, but
as a distinct retail energy distribution unit. The Empire retail distribution unit will consist
of the present Empire service territory and will continue to have its own rates for both the
electric and water operations. From the standpoint of the customers of Empire, the
change should be seamless and transparent.

What will be the impact on customers?
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Service will continue at the same high level of performance. Empires customers and
UtiliCorp’s MPS customers will benefit from the merged company’s cost savings and
from the ability to offer effective and efficient utility service. The cost savings
summarized by UtiliCorp witness Vern Siemek will benefit customers in the form of a
lower cost of service with the continued focus on quality customer service that customers
of both companies enjoy today. The benefits that will flow through our regulatory plan,
as discussed by UtiliCorp witness John W. McKinney, will benefit the communities
served by the merged company by making business in the service area more competitive
and by attracting new business.

Does the utility platform concept you discussed earlier relate to the proposed merger with
Empire?

Yes. Once the merger closes, the UtiliCorp operational platform will be used to integrate
operations and create benefits for customers and UtiliCorp shareholders.

Will the Board of Directors of UtiliCorp be impacted by this merger?

No. The current Directors of UtiliCorp will continue to serve as the Board of Directors of
UtiliCorp. However, to ensure continued high guality service, UtiliCorp will establish
and maintain an Advisory Board for a period of three years following the closing of the
merger. The Advisory Board shall be comprised of five persons nominated by Empire
and approved by UtiliCorp. This Advisory Board will meet at least quarterly and shall
review and consult with UtiliCorp in regards to the business operations of UtiliCorp in
Empire’s current service area including reviewing and making recommendations with

respect to the civic, charitable, business and customer development activities.

10
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What was the general process and analysis that UtiliCorp used to develop the price to
offer for Empire stock?

The development of the offer price was based upon five factors: 1) the competitive bid
process being undergone by SJLP; 2) market multiples; 3) discounted cash flow
valuations; 4) protective language in the merger agreement; and 5) likely benefit to
customers and UtiliCorp shareholders. During the process, we developed a forecast or
analysis for Empire which included the estimated cost of the transaction and the net
savings.

What was the result of the analysié'?

The basic financial analysis supported an offer price of $28-$33 per Empire share.

Did UtiliCorp compare its poten.tial offer price to any industry norms?

Yes we did. The average multiples for industry M&A transactions announced during the
past 14 months prior to UtiliCorp’s offer in February, 1999 were as follows: 2.1 x book
vatue; 27% premivm over current stock price, and 18.2 x next year’s estimated EPS.

Applying these multiples to the Empire transaction:

11
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Industry Empire Estimated
Norm Value Value per Share
Market-to-Book Value 2.1x 13.61 28.58
Current Stock Price 27% 24 .875 31.59
Next Year’s EPS 18.2x 1.50 27.30

UtiliCorp’s initial offer price of $30.00 per share, as later adjusted to $29.50 results in
multiples that approximate industry norms:

Industry @$30 UtiliCorp Offer (@$29.50

Multiple of Book Value 2.1x 2.2x 2.2x
Premium over Current Stock Price  27% 20.6% 18.6%
Multiple of Next Year’s EPS 18.2x 20x 19.7x

UtiliCorp’s initial offer price of $30.00 per share was adjusted prior to execution of the
merger agreement to $29.50 in order to reflect the cost of amending Empire’s indenture
of mortgage to eliminate a restrictive covenant related to earnings available for dividends.
Do you consider.industry norms determining factors in making a decision on pricing or
indicative reference points?

Industry norms are only indicative reference points. The real evaluation is determined
through detailed cash flow and earnings valuation.

How did UtiliCorp evaluate the economics of the initial $30.60 offer price?

Based on financial projections and preliminary projected synergies of almost $40
million in 2001, the merger, at that price, would be favorable to UtiliCorp shareholders
and allow a rate reduction for Empire customers.

What is UtiliCorp’s current view of the economics of the transaction?

UtiliCorp’s current view is that the eco.nomic effect of the merger is neutral to slightly
favorable for its shareholders if the Commission approves the regulatoryii;lan proposed in

the Joint Application and explained in Mr. John McKinney’s testimony. That plan

provides benefits to Empire customers by freezing rates for five years after the pre-

12
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moratorium rate case. The plan then projects annual rate synergies of approximately $3
million from the merger.

What about the original estimate of a rate reduction for the Empire customers?

Mr. Siemek provides details about UtiliCorp’s current view of Empire’s financial
projections and projected synergies. Two major financial assumptions changed that
shaped the regulatory plan proposed in the Joint Application. The first change 1s to
reduce Empire’s projected rate increases . The second significant change in assumptions
as detailed by Mr. Holzwarth is that the estimated generation-related synergies have
decreased approximately $20 million in each of 2001 and 2002 from the initial
projections. This change is due to a variety of items, including the partial sale of the new
State Line plant to Western Resources, the impact of the new Aries plant under contract
with MPS, and changes in the Empire’s detailed forecasts of power costs.

The changes reduced the projected benefits that could be achieved from the merger.
Does there continue to be a benefit to Empire customers in the current view of the
transaction?

Most definitely. The five vear freeze is a very real and immediate benefit to customers
during those years. The rate synergy/reduction of $3 million in the remainder of the rate
plan is also ciearly a benefit to Empire customers.

Were other utilities or companies involved in the bidding process for Empire.

No. UtiliCorp was involved on an exclusive basis, subject to meeting the price
requirements of Empire.

How would you characterize the price paid for Empire?
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The $29.50 per share is a fair and reasonable price which was finalized through an arm’s
length, negotiated process. This price provides benefits to all stakeholders and is
comparable to industry norms

Is there a relationship between the price paid for Empire stock and the acquisition
premium concept?

Yes. The shareholders of Empire or, indeed any business must be offered a sufficient
incentive to consider being acquired by another company. The incentive usually takes the
form of an offer to the shareholders of a premium above the market value of their étock.
The premium, typically known as an “acquisition premium” or “acquisition adjustment”,
results when utility property is purchased for an amount in excess of book value. If a
company bidding for a utility does not believe that it can realize significant savings
through the integration of operations, it cannot provide the necessary incentive or
premium for the shareholders to sell and thus become the successful bidder in the
process. Furthermore, if the bidding company is successful but then cannot recover the
premium in the regulatory process, then the shareholders of the acquiring company bear
the entire risk and cost for developing the savings for the acquired company’s customers.
In other words, without some mechanism to recover the acquisition premium, the
;hareholders of the acquiring company have no incentive to close the transaction.

In establishing its bid price and making its decision to acquire Empire, did UtiliCorp
assume any specific action by the Commission with respect to recovery of the acquisition

premium?

14
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Yes. We assumed that the Commission would provide UtiliCorp with a reasonable
opportunity to recover the acquisition premium.

How would this occur?

UtiliCorp believed there were several options available to the Commrission but that two
were the most likely: first, direct recovery of the acquisition adjustment in rates by
including the premium in rate base and cost of service treatment of the amortization;
second and alternatively, allowing UtiliCorp to retain a reasonable share of the savings
created by the merger and thereby indirectly recover the premium cost helping to mitigate
the financial impact of the acquisition adjustment on UtiliCorp’s books and records.
Why did UtliCorp assume that the Commission would provide it the opportunity to
recover the acquisition premium? ’
UtiliCorp found that the Commission had articulated a standard for premium recovery in
its Case No. EM-91-213 (September 24, 1991) and its Case No. WR-95-204, SR-95-206
(November 21, 1995). In EM-91-213, the Commission stated that it “did not wish to
discourage companies from actions which produce economies of scale and savings which
can benefit ratepayers and sharecholders alike.” As UtiliCorp completed its analysis in
connection with its proposal to Empire, we felt confident that we could present a case to
the Commission that clearly demonstrated benefits to both ratepayers and shareholders
alike.

How does this tie to the Commission’s view on premium recovery?

In WR-95-205/SR-95—206, the order stated: The Commission finds that, on a policy

basis, it 1s not necessarily opposed to consideration of acquisition adjustment. The

15
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Commission went on to state again “that it does not wish to discourage companies from
actions which produce economies of scale and savings which can benefit ratepayers and
shareholders alike.”

What was your reaction to this language?

UtiliCorp was very encouraged about the prospect of premium recovery by the policy
position articulated by the Commission in these cases. Also, in April, 1999, Commission
Staff itness, Mark Oligschlaeger, in Case No. EM-97-515, made several references to a
Staff policy on this issue (page 18, line 5-7): *The Staff believes that it is good policy to
allow shareholders some opportunity to retain benefits from mergers and acquisitions, as
well as other actions undertaken that have the potential to increase efficiency and
productivity.”

What is your understanding as to the Staff’s preferred method to allow shareholders some
opportunity to obtain benefits from mergers and acquisitions?

The Staff has clearly stated its preference in the merger proceeding involving Western
Resources Company and Kansas City Power & Light Company and in meetings with
UtiliCorp. It is my understanding that the Staff prefers using traditional regulatory lag
approaches, such as rate freezes. The Staff has also expressly stated that it does not
support the direct recovery of acquisition premiums in rates.

What does UtiliCorp seek in this case with respect to the premium?

As a part of its proposal in this case, UtiliCorp seeks a reasonable opportunity to recover
the acquisition premium.

How would this be accomplished?

16




10
11
. 12
13
14
15
16
17
18
19
20
21

22

Direct Testimony:
Robert K. Green

As a part of its regulatory plan for which Commission approval is sought, UtiliCorp
proposes the combination of a traditional regulatory lag mechanism -- a five year rate
freeze for the Empire unit -- with a subsequent partial premium in rate base and cost of
service treatment of the amortization.

What do you mean by partial premium in rate base?

Mr. John W. McKinney describes the specifics of the proposal, but basically after the five
year rate freeze, UtiliCorp will have a rate case and include only 50% of the unamortized
acquisition premium balance in rate base. At that time, all of the synergies that had been
achieved in the previous five vears will flow through the cost of service, UtiliCorp is
guaranteeing the Empire customers that the combination of partial rate base treatment of
the premium and the synergy flow-through will create at least a $3 million reduction in
the revenue requirement. Mr. Siemek’s testimony provides the details on how this
minimum guarantee was developed.

Earlier in your testimony, you stated that the Staff is philosophically opposed to allowing
the recovery of the premium in rate base. Why is UtiliCorp challenging this Staff
position?

While we initially considered a regulatory plan based on a shared synergies concept,
UtihCorp strongly believes that when merged companies can demonstrate that the
transaction is in the best interest of the customers and in the public interest of the State of
Missouri, rate base treatment of the premium is justified. Mr. John W. McKinney goes
into detail in his testimony about why UtiliCorp has this philosophical belief. While we

would have preferred to avoid the conflict with the Staff, we felt it was important to have

17
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the 1ssue directly addressed by the Commission. As I explain later in my testimony,
given today’s environment, other state commissions are addressing premjum recovery on
a case by case basis.

Does UtiliCorp's proposal to recover part of the acquisition premium in rates mark a
departure from past comments by UtiliCorp not to seek such recovery?

Yes, but only to the extent that UtiliCorp seeks to recover part of the premium in this
case. However, it has always been and continues to be UtiliCorp’s position that Missouri
ratepayers would not be adversely or detrimentally affected by our merger and acquisition
strategy. That is just as true today as it was 15 years ago. Seeking premium recovery is
not inconsistent with this position.

Please explain.

Prior to entering into the merger agreement with Empire, we carefully considered the pros
and cons of the transaction, including the effect on Missouri ratepayers. Mr. Siemek’s
testimony sets forth specific synergies produced by the UtiliCorp/Empire merger.
Clearly, the benefits from this transaction exceed the costs, including the premium cost.
In other words, there is no detriment from premium recovery if the benefits exceed the
costs.

What causes you to believe UtiliCorp should recover part of the acquisition premium?

1f premium recovery is not allowed, this would create a barrier to the changes developing
in our industry. The industry is changing dramatically as it transitions into a more

competitive environment. It is important, as Empire’s President and CEQ, Myron W.

18
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McKinney, has testified, for smaller utilities to combine and create a stronger operation (o
compete more effectively in a competitive environment.
Are other state public service commissions addressing premium recovery?
Yes.
Can you cite some examples?
Yes. Massachusetts is a good example. Prior to 1994, merger proposals in
Massachusetts that envisioned an acquisition premium had been regarded as per se
impermissible. After years of denying the cost of acquisition premiums, in 1994 the
Massachusetts Department of Telecommunications and Energy changed its long-standing
policy and now will allow recovery of the premium on a case by case basis when denying
recovery of that premium Wouid prevent consummation of a merger that would otherwise
be in the public interest. Mr. John W. McKinney cites other state examples in his direct
testimony.
Has UtiliCorp addressed premium recovery in any of its other jurisdictions?
Yes. First, when we acquired WestPlains Energy, we reserved the right to request
recovery of the acquisition premium. The Kansas Commission order stated:

“The Commission has determined that the existence of cost savings and synergies
is an important consideration in acquisition proceedings.  Pursuant to the terms
of the S& A, the determination of the level of the acquisition premium and the
regulatory treatment of the premium will be deferred. UtiliCorp is bound not to
seek recovery of the premium beyond the level of savings generated by the
acquisition.”

UtiliCorp has not had a rate case in Kansas since the 1991 acquisition ot; WestPlains

Energy, but is currently in a proceeding where the recovery of the premium 1s being

addressed.
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Second, we acquired Minnegasco’s Nebraska properties in 1993 and in the 1996 rate
cases for Rate Areas Il and Il we requested prémium recovery. The following decisions
were issued:

“The Rate area Two H Negotiating Team and Peoples agree that Peoples
will recognize in its rate base one-third of the $8.636,790 of the
acquisition adjustment paid for Minnegasco assets to be amortized over
twenty (20) years. For the purpose of any subsequent rate proceedings
occurring prior to the time said acquisition adjustment is fully amortized,
Peoples may include the annual amortization expense related to the full
acquisition adjustment amount as a legitimate operating expense and such
expense will be considered to be just and reasonable. One-third of the
unamortized balance will be included in the rate base [emphasis added]

»

“The Rate Area Utility Consultant, Special Counsel, Rate Area Three
Negotiating Team and Peoples agree that Peoples will amortize
$8.,098,945 of the acquisition adjustment paid for Minnegasco assets over
10 years. The unamortized portion of the acquisition adjustment shall not
be included in Peoples’ rate base. For the purpose of any subsequent rate
proceedings occurring prior to the time said acquisition adjustment is fully
amortized, Peoples may include the annual amortization expense related to
the acquisition adjustment amount as a legitimate operating expense and
such expense will be considered to be just and reasonable [emphasis
added].”

[s the regulatory plan proposal which is described in the Joint Application and testimony
in this case the only acceptable model to accomplish UtiliCorp’s goal?

Not necessarily. UtiliCorp is; ;fery willing to consider other models that create
comparable win-win situations for both customers and shareholders. However, we
believe the proposed model accomplishes this goal and also addresses the Commission
policy of not discouraging "companies from actions which produce economies of scale
and savings which can benefit ratepayers and shareholders alike.”

Did UtiliCorp consider other regulatory plans?
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Yes. UtiliCorp is very intrigued by a unique regulatory compact model that it has
experienced with its Australian electric acquisiiion.

Please explain.

When UtiliCorp acquired the first privatized electric utility in Australia in 1995, the
government authorized UtihiCorp to implement a five-year incentive regulation model
based upon a ACPI-X formula where CPI is the Consumer Price Index and where X is a
predetermined productivity factor.

What happens after the initial five year period?

The government will reset rates but is adopting a very creative approach to gradually
change B either increase or decrease -- rates in order to continue providing an incentive to
utilities to create additional efficiencies. This method has been characterized as a “roof
truss” or glide path adjustment which is contrasted with the traditional practice in the
United States of making “chiff” adjustments.

Can you briefly describe what you mean by a “glide path” model of regulation?

The basic principle is that regulated businesses must be confident that they will be
rewarded for their efforts in achieving efficiency improvements in their operations in both
current and future price reviews. The Regulator General recognized that utilities should
be allowed to retain all gains achieved within the first price control period and that the
revenue requirement for the next price control period should reflect an appropriate
sharing between customers and shareholders of the efficiency improvements achieved by
the utilities in the previous regulatory period. The sharing is achieved by using a glide

path rate adjustment.
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Is this concept complicated to implement?

No. The diagram below explains how the concépt works.

The result is illustrated by Figure 1 which characterizes the price determination in terms

of a single dimension: a distribution licensee’s rate of return. It should be noted that this

represents a considerable simplification of the many different steps that are involved in

deriving a revenue or price determination.

Figure 1 depicts six different potential observations on the profitability B expressed here

as a rate of return B of a distribution licensee, as described below.

‘A’ represents the benchmark rate of return used for the initial determination;

‘B’ is the rate of return actually earned during the final year of the first price
control period;

‘C’ represents the rate of return which would be earned, after (notional)

adjustment for profits due to windfall gains, i.c., the difference between B and C

is that element of profit attributable to developments external to the licensee;

- ‘D’ represents the estimated level of the weighted average cost of capital to be
used for the second price control period, which in this illustrative example is
shown as being less than the allowed rate of return established for the first
revenue determination;

‘E’ 1s the benchmark rate of return for the first year of the second price review
determination, once the efficiency carry-over for controllable gains has been
built into the future revenue requirement‘ That rate is shown as declining to D

over the period 2001-5;
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The horizontal line from E is intended to illustrate that the licensee could earn
returns above the declining rate from EtoD by achieving further efficiency
gains above the repulatory benchmark during the period 2001-5. In practice the
slope of the dotted line could be increasing or decreasing.

Figure 1: Phase-out of Controllable Gains (or Losses)

Windfall gains
Anticipated gains above WACC
retained for price review period

Rate of
Return
A
_ Controllable gains
Phase out of shared gains
1996 Period years 00 Commencement of next price 2006

review period

How would this concept apply to the proposed UtiliCorp/Empire merger?

By simply modifying the glide path to reference synergies, the same concept could be
used.

What is your understanding as to why the Australian government implemented this
nontraditional method of regulation?

The government was striving to incent utilities during the privatization ;;rbcess to develop
operating efficiencies. Rather than looking at short term actions to control utility earnings

through annual rate reviews, the Australian government adopted a unique long term
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approach. With the potential threat of annual earnings investigations removed and a long
term understanding of how the rates would eventually be adjusted, the utilities were
focused on creating value for all stakeholders.

Why didn’t UtiliCorp introduce this model as part of its proposal in this case?

We had two concerns. First, we were concerned that introducing this new form of
nontraditional regulation might significantly delay approval of this transaction. Given the
potential employee turnover at Empire, we could not risk adversely impacting operations
by extendiné the approval time. Second, it is our understanding that the Commission does
not have the statutory authority to approve incentive regulation models except on a short
term, experimental basis and UtiliCorp would need a longer term, permanent approval of
this model.

Did you consider any other options?

Yes. We knew that the recovery of the acquisition premium was going to be the most
significant issue in this case. Therefore, we briefly considered the possibility of
transferring the generation assets of both MPS and Empire, and their prorata share of the
acquisition premium, into an Exempt Wholesale Generator (“EWG™). This action would
place the burden of recovering a significant portion of the acquisition premium on the
merchant capabilities of the EWG.

Why did UtiliCorp only briefly consider this concept?

We immediately encountered a problem with property taxes.

Please explain.
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it is our understanding that EWG’s would be locally assessed at a lower rate than the
current state assessed utility generators. Also, the pro;ﬁerty taxes paid by the EWG would
go to the specific county where the plant operates rather than being spread across the
counties in MPS’s service territory based upon a “pole mile” formula. Given the “not
detrimental to the public interest” standard for merger approval in Missouri, tiliCorp
concluded that an EWG proposal would jeopardize the proposed merger with Empire

Is UtiliCorp going to attempt to remedy both incentive regulation and tax barriers to more
creative approaches to merger transactions?

Yes. In fact, UtiliCorp would like to work with the Commission to jointly address these
issues in the 2000 Missouri Legislature.

Has UtiliCorp taken steps to reduce transaction and transition costs related to this
acquisition?

Yes. UtiliCorp did not use an investment bank for the transaction which saved
approximately $2-3 million. UtiliCorp also did not hire a “synergy specialist™ but instead
relied upon operations personnel for the initial synergy determination and employee
teams from UtiliCorp and Empire to refine that analysis. Finally, UtiliCorp is not using
any external witnesses in this case in order to minimize the incremental costs of the
transaction.

What is your understanding of the Empire electric rate case which will be initiated in
20007

It is my understanding that Empire will file this case pnmarily to recover the costs of a

new generating unit. Empire’s Myron McKinney and Robert Fancher offer testimony on
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this subject. Approval of certain details concerning the rate case are sought in this merger
docket to reduce the uncertainty of this matter prior to closing of the merger.

Do you have any final comments about this transaction?

Yes. The merger of Empire and UtiliCorp and also the merger of UtiliCorp and SILP,
which is the subject of Commission Case No. EM-2000-292, provides this Commission
with the opportunity to combine three low cost, privately owned electric utilities in the
State of Missouri into an even stronger, more operationally efficient utility. The resulting
synergies can only be created if these utilities are consolidated with the customers gaining
the benefits. This intra-Missouri consolidation also preserves jobs in the state which
would no doub_t be lost if 2 non-Missouri based utility or company were involved.
Finally, the disciplined growth strategy of UtiliCorp will continue to provide
opportunities to enhance economic development in Missouri and the career advancement
of all employees, as evidenced by our announcement earlier this year to create
UtiliCorp’s energy trading headquarters in downtown Kansas City and adding
approximately 200 new jobs to the Missouri economy.

Does this conclude your testimony?

Yes.
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AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER ({this “Agreement’™) dated as of May 10,
1998 between UTILICORP UNITED INC., a Delaware cormporation (“UCU™), and THE
EMPIRE DISTRICT ELECTRIC COMPANY, a Kansas corporation (the "Company”).

RECITALS:

WHEREAS, the Boards of Directors of UCU and the Company deem it advisable and in
the best interests of each corporation and its respective stockholders that UCU and the Company
enter into a strategic business combination in order to advance the long-term business interests of
UCU and the Company, and have therefore approved this Agreement, the Merger (as defined in
Section 1.01) and the other wansactuons contemplated by this Agreement; and

WHEREAS, the combination of UCU and the Company shail be effected by the terms of
this Agreement through a wransaction in which the Company will merge with and o UCU, with
UCU as the surviving corporation, and the cornmon stockholders of the Company (other than
those receiving solely Cash Consideration (as defined in Section 2.02) and Dissensing

Stockholders (as defined in Section 2.02(3)} will becomne srockholders of UCU, and

WHEREAS, it is intended thar, for federal income tax purposes, the Merger shall qualify

as a reorganization under the provisions of Section 368(a) of the Internal Revenue Code of 1986,
as amended (the “Code™); and

WHEREAS, UCU and the Company desire 1o make certain representations, warranties,
covenants and agresments in connection with this Agreement.

NOW, THEREFORE, in consideration of the foregoing and the respective

representations, warranties, covenants and agreements set forth beiow, the partes agree as
follows:

ARTICLE ]
The Merger

Section 1.01. The Merger. (a} Upon the terms and subject to the condidons set forth in
this Agreement, at the Effective Time (as defined in Section 1.01{c)), the Company shall be
merged (the “Merger"™) with and into UCU in accordance with the General Corporation Code of
Kansas (the “KGCC™) and the General Corporation Law of the State of Delaware (the
“DGCL™), whereupon the separate existence of the Company shall cease, and UCU shall
continue as the surviving corporation (the “Surviving Corporation”).
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(b)  Upon the terms and subject 1o the conditions of this Agresment, the
closing of the Merger (the “Closing™) shall take place at 10:00 a.m. on a date ¢ be specified by
the parties (the “Closing Date™), which date shall be no later than the second business day after
satisfaction of the conditions set forth in Article VI, at the offices of Blackwell Sanders Peper
Manin LLP, 2300 Main, Kansas Ciry, Missour: 64108, uniess another time, date or place is
agreed to in writing by the parnes hereto.

(¢} Upon the Closing, the Company and UCU will fiie (i) a certificate of
merger with the Secretary of State of the State of Kansas and make ail other filings or recordings
required by the KGCC in connection with the Merger and (ii) a certificate of merger with the
Secretary of State of the State of Delaware and make all other filings or recordings required by
the DGCL in connection with the Merger. The Merger shall become effective at such time as the
certificate of merger is duly filed with the Secretary of State of the State of Delaware or at such

later time as is agreed to by UCU and the Company and specified in the certificate of merger (the
“Effective Time™).

(d) The Merger shall have the effects set forth in this Agreement and in
Section 17-6709 of the KGCC and Section 259 of the DGCL.

Section 1,02, Certificate of Incorporation and Bvlaws of the Surviving Corporation
The certificate of incorporation and bylaws of UCU, as in effect immediately prior to the
Effective Time, shall be the certificate of incorporation and bylaws of the Surviving Corporation.

Section 1.03. Directors and Officers of the Surviving Carporation. The directors of
UCU immediately prior to the Effecuve Time shall be the initial directors of the Surviving
Corporation, each to hold office in accordance with the certificate of incorporation and bylaws of
the Surviving Corporation, and the officers of UCU immediately prior to the Effective Time

shall be the initial officers of the Surviving Corporation, in each case until their respective
successors are duly elected or appointed.

Section 1.04. Advisorv Board. The Surviving Corporation (and any successor or assign
of Surviving Corporation) shall maintain an advisory board (the "Advisery Board"), for a period
of at least three years following the Closing Date. The Advisory Board shall be comprised of
five persons nominated in writing by the Company and approved by UCU (which approval shall
not be unreasonably withheld) on or prior o the Closing Date ("Company Desiguees").
Company Designees shall not be subject to removal without cause by the Surviving Corporation
absent their consent, and any vacancy on the Advisory Board which arises after the Effective
Time shall be filled by a person selected by majoriry vote of the remaining Company Designess
and approved by UCU (which approval shall not be unreasonably withheld) (and such
repiacement person shall be deemed a2 "Company Designes” for all purposes hereunder). The
Advisory Board shall meet no less frequently than quarterly, and the Surviving Corporation shall
consuit with the Advisory Board with respect to the business operations of the Surviving
Corporation in the Company’s current service area (including consuitations with the Advisory
Board in which the Advisory Board may review and make recommendations consistent with
Secton 6.17 with respect to the civic, charitable and business and customer deveiopment
activities of the Surviving Corporation in such area). Company Designees shall receive an
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.uai fee of $15.000 for serving on the Adviscry Board, and shall be reimbursed for reasonabie
at-of-pocket expenses incurred in connection with their service on the Advisory Board. The
Surviving Corporation shall provide 1o Company Designees indemmnification rignts to the same
sxtent as pravided to Surviving Corparation’s directors pursuant to the Surviving Corporation’s
Certificate of Incorporation and byiaws.

ARTICLE II

Conversion of Capitaj Stock

2.01 UCU Shares. Each share of common stock of UCU issued and outstanding
immediately prior 1o the Effectve Time shall remain outstanding and unchanged by reason of the
Merger as one share of common stock of the Surviving Corporation.

2.02 Conversion of Company Common Stock.

{a) Qutsranding Shares of Company Common Stock. Subject to the other
provisions of this Section 2.02, each share of common stock, par value $1.00 per share of the
Company (the “Company Common Stock”) i1ssued and outstanding immediately prior to the
Effectve Time, together with any associated Right (as defined in Section 3.20) (other than shares
to be canceled pursuant to Section 2.03(2) and other than Dissenting Shares (as such term is
defined in Section 2.02(j)), shall be converted into the right 1o receive (i) a number of shares of
UCU Common Stock equal to the Exchange Ratio (as such term is defined below), subject to the
payment of cash in lieu of any fractional share (the “Stock Coasideration™); or (ii) cash per
share of Company Common Stock equal to the Average Trading Price (as such term is defined
below) muitipiied by the Exchange Ratio (the “Cash Consideration™). The Stock Consideration
together with the Cash Consideration is collectively referred to as the “Merger Consideration.”

The “Exchange Ratio” shall be determined as foliows:

(1} if the Average Trading Price of a share of UCU Common Stock is less than
$22.00, the Exchange Ratio shall egual 1.341; (i) if the Average Trading Price of a share of
UCU Commeon Stock is greater than or equal ta $22.00, but less than or equal 10 $26.00, the
Exchange Ratio shall equal 2 fraction (rounded to the nearest hundred-thousandth) determined by
dividing $29.50 by the Average Trading Price of a share of UCU Common Stock; and (iii) if the
Average Trading Price of a share of UCU Common Stock is greater than $26.00, the Exchange
Ratio shall equal 1.135. The Exchange Ratio shall be subject to appropriate adjustment in the

event of a stock split, stock dividend or recapitalization after the date of this Agreement
applicable to shares of the UCU Common Stock or the Company Common Stock.

“Average Trading Price” shall be equal to the average of the daily closing prices per
share of UCU Common Stock on the New York Stock Exchange (“NYSE™ Composite
Transactions Reporting System, as reported in The Wall Street Joumal for the twenty trading

days ending on the date immediately prior to the second full NYSE trading day immediately
preceding the Closing Date.
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33 (b)  Elecrion. Subject 1o the maximurn amounts set forth in Sections 2.02(c)
and 2.02(d), each record hoider of Company Common Stock immediately prior to the Election
Deadline (as defined in Section 2.02(g)) shall be enutled to (i) elect 10 recesive the Cash
Consideration {2 “Cash Election™), (ii) elect to receive the Stock Consideration {(z “Stock
Election™), or (iii) indicate that such record holder has no preference as to the receipt of Cash
Consideration or Stock Consideration {ail Company Common Stock held by such record holder,
“No Election Shares™), for such helder's Company Commeon Stock. Elections shall be made on
a form designed for that purpose (a “Form of Election™). A holder of record of shares of
Company Common Stock who holds such shares as nomines, rustes or in another representative
capacity (2 "Representative”) may submit multiple Forms of Election, provided that such
Representative certifies that each such Form of Election covers ail shares of Company Common
Stock held by such Representative for a particular beneficial owner. To the extent not covered by
a properly given Form of Election, all Company Common Stock issued and outstanding
immediately prior to the Effecdve Time, shall be designated as No Election Shares and shall,
except as provided in Section 2.02(d) and 2.02(h), be convernted solely into UCU Common Stock.

(¢)  Maximum Cash Election Shares. Notwithstanding the provisions of Section
2.02(b) and subject to Secton 2.02(d) and Section 2.02(h), the aggregate number of shares of
Company Commeon Stock that may be converted into the right to receive cash (including the
right to receive cash in lieu of fractional shares as provided in this Section 2.02) in the Merger
(the “Cash Election Number”) shall not excesd 50% of the shares of Company Common Stock
outstanding at 5:00 Eastern Time on the second day prior to the Effective Time or such other
number as shall be determined in accordance with Section 2.02(h). 1f the aggregate number of
shares of Company Common Stock covered by Cash Elections {the “Cash Election Shares™)
exceeds the Cash Election Number, those holders that will be enttled to receive Cash
Consideration shall be selected by the Exchange Agent (as defined in Section 2.04(a)) through a
lottery among holders who made a Cash Election up to the Cash Election Number and all other
Cash Election Shares shall be converted into the right to receive Stock Consideration.

(d)  Maximum Stock Consideration. The number of shares of UCU Common Stock 1o
be issued to holders of Company Commeon Stock shall not, when added to the number of shares
of UCU Common Stock initially issuable pursuant 1o Sections 6.12 and 6.13, exceed 19.9% of
the total number of shares of UCU Common Stock issued and outstanding immediately
preceding the Effective Time (the “Maximum Stock Amount™). If the aggregate number of
shares of UCU Comurnon Stock payable as Stock Consideration (the “Aggregate Stock
Amount™) exceeds the Maximum Stock Amount, UCU shall have the option to limit the
aggregate Stock Consideration to the Maximum Stock Amount (2 “Proration Event™) and to

make a corresponding increase in the aggregate Cash Considerarion by instructing the Exchange
Agentto:

(A) convert a sufficient pumber of No Election Shares into the right to
receive the Cash Consideration, which No Election Shares shall be selected pro rata from among
all of the holders thereof, based upon the aggregate number of No Election Shares heid by each

such hoider, such that the Aggregate Stock Amount to be issued equais as close as practicable
the Maximum Stock Amount; and

1]
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{B) to the extent that such conversion of the No Election Shares does not
reduce the Aggregate Stock Amount to the Maximum Stock Amount, convent a sufficiemt
number cf Stock Election Shares into the right 10 receive the Cash Consideration, which Stock
Election Shares shall be seiected pro rata from among all of the hoiders thereof, based upon the
aggregate number of Stock Election Shares held by each such holder, such that the amount of
UCU Commeon Stock o be issued equals as close as practicabie the Maximum Stock Amount.

{e) Form of Elecion. To be effective, a Form of Election must be properly
completed, signed and submited 10 the Exchange Agent prior to the Election Deadline. UCU
shall have the discretion, wiich it may delegate in whole or in part to the Exchange Agent, to
determine whether Forms of Electuon have been properly completed, signed and submitted or
revoked and to disregard immaterial defects in Forms of Election. The decision of UCU (or the
Exchange Agent) in such manters shall be conclusive and binding, absent manifest error. Neither
UCU nor the Exchange Agent shail be under any obligation to notify any person of any defect in
a Form of Election submitted to the Exchange Agent. The Exchange Agent shall also make all
computations contemplated by this Section 2.02, and all such compurations shall be conclusive
and binding on the holders of Company Common Stock. )

(£ Deemed Non-Election. For purposes hereof, z holder of Company Common
Stock who does not submit a Form of Election that is received by the Exchange Agent prior to
the Election Deadline shall be deemed not to have made an election in accordance with this
Section and the shares of Company Common Stock held by such holder shall be classified as No
Election Shares. [f UCU or the Exchange Agent shall determine that any purported Election was
not properly made, such purponed Election shall be desmed to be of no force and effect and the

shares of Company Common Stock covered by such purported Election shall be classified as No
Election Shares.

(g)  Election Deadline. UCU and the Company shall each use its reasonable efforts to
cause copies of the Form of Election to be mailed to the record helders of Company Common
Stock not less than 30 days prior to the Effective Time and to make the Form of Election
available to all persons who become record hoiders of Company Common Stock subseguent to
the date of such mailing but prior to the Elecuon Deadline. A Form of Election must be received
by the Exchange Agent by 3:00 p.m., Eastern Time, on the last NYSE trading day prior to the
third business day before the anticipated Effective Time (the “Election Deadline”) in order to be
effective. All elections may be revoked until the Election Deadline in writing by the record

holders submitting Forms of Election. Any revocations or elections received after the Election
Deadline shall be null and void.

(t)  Adjustment for Tax and Accounting Matters. 1f, after having made the calculation
under Section 2.02(c), the tax opinions referred to in Sections 7.02(c) and 7.03(c) cannot be
rendered (as reasonably determined by Blackweil Sanders Peper Martin LLP and Cahill Gordon
& Reindel), as a result of the Merger possibly failing to satsfy continuiry-of-interest
requirements under applicable federal income tax principles relating to reorganizations described
in Section 368(a) of the Code, then UCU shall reduce, 10 the minimum extent necessary to
enable such tax opinions to be rendered, the amount of cash to be delivered with respect to the
Cash Election Shares (in accordance with the lottery procedures outlined in Section 2.02(c) or in
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any other manner considered by the Exchange Agent to be fair and equitable) and in lieu thereof
shall deliver the number of shares of UCU Common Stock having an aggregate value, based on

the Average Trading Price, equal to the amount of such reduction, and the Cash Election Number
shall be appropriately adjusted to give effect to such reduction.

(® Adjustment 10 Prevent Dilution. If, prior to the Effective Time, UCU shall
declare a stock dividend or other simiiar distribution of shares of UCU Common Stock or
securities convertible into shares of UCU Common Stock, or effect a stock spiit, reclassification,
recapitalization, stock combination or other change with respect to the UCU Common Stock, the
Exchange Ratio and the Average Trading Price, if applicable, shall be appropriately adjusted 10

reflect such dividend, distbution, stock split, reclassification, recapitalization, stock
combination or other change.

{ Shares of Dissenting Stockholders. Notwithstanding anything in this
Agreement to the contrary, if a Proration Event shall have occurred, any issued and outstanding
shares of Company Common Stock held by a person (2 “Dissenting Stockholder”) who shall
not have voted to adopt this Agresment or consented thereto in writing and who shall have
properiy demanded appraisal for such shares in accordance with Section {7-6712 of the KGCC
{"Dissenting Shares”) shall not be converted as described in Section 2.02(a), unless such holder
fails to perfect or withdraws ar otherwise loses its night to appraisal. If, after the Effective Time, .
such Dissenting Stockholder fails to perfect or withdraws or loses the right to appraisal, such
Dissenting Stockholder’s shares of Company Common Stock shall no longer be considered
Dissenting Shares for the purposes of this Agresment and shall thereupon be desmed to have
been converted into and to have become exchangeable for, at the Effective Time, the right 1o
receive for each such share (a “Nondissenting Share’) the number of shares of UCU Common
Stock and the amount in cash, without interest, that a holder of 2 No Election Share who had not
dernanded appraisal would have received with respect to such Nondissemting Share after giving
effect 10 Sections 2.02(d) and (h) (it being understood that no adjustment shall be made to the
proration computation (if any) made following the Election Deadline to give effect to the
withdrawal of, or the failure to perfect, the demand for appraisal with respect to such Dissenting
Shares). The Company shall give UCU (T) prompt notice of any demands for appraisal of shares
of Company Common Stock received by the Company and (ii} the opportunity to participate in
and direct all negonations and proceedings with respect to any such demands. Except as
required by law, the Company shall not, without the prior written consent of UCU, make any
payment with respect to, or settle, offer 1o settle or otherwise negotiate, any such demands.

2.03 Canpcellation of Company Treasurv Shares; Redemption of Company

Preferred Stock.

(8  As of the Effective Time, each share of Company Common Stock
(together with any associated Right) that is owned by the Company as treasury stock or owned,
directly or indirectly, by the Company, UCU or any of their respective Subsidiaries shall be
canceled and shall cease to exist and no UCU Common Stock or other consideration shall be
delivered in exchange therefor. For purposes of this Agreement, “Subsidiary”’ means, with
respect to any Person, any corporation or other organization, whether incorporated or
unincorporated, of which directly or indirectly at least $0% of the securities or other interests
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having by their terms ordinary voting power to ¢lect a3 majority of the Board of Directors or
athers performing similar functions with respect to such corporation or other organization is
directly or indirectly owned or confroiled by such Person or by any one or more of its
Subsidiaries, or by such Person and one or more of its Subsidiaries. For purposes of this
Agresment, “Person” means an individual, a corporation, a limited liability company, a
parmership, an association, a wust or any other enuty or organization, inciuding a Governmental
Authority (as defined in Section 3.03).

(®) Prior to the Effective Time, the Board of Directors of the Campany shail
call for redemption all outstanding shares of Company Preferred Stock (as defined in Section
3.05) at a redemption price equal to the amount provided for in the Company’s articles of
incorporation or in a certificate of designation on a particular series of Company Preferred Stock,
wogether with all dividends accrued and unpaid to the date of such redemption. All shares of the

Company Preferred Stock shall be redesmed so that no such shares shall be outstanding at the
Effective Time.

Section 2.04. Exchange of Certificates. The procedures for exchanging outstanding
shares of Company Common Stock for Merger Considerarion shall be as follows:

(a) Exchange Agent. Prior 1o or at the Effecuve Time, UCU shall deposit
with an exchange agent as may be designated by UCU and reasonably acceptable to the
Cotpany (the “Exchange Agent”), for the benefit of the holders of shares of Company
Common Stock, for exchange in accordance with this Section 2.04, certificates representing the
shares of UCU Common Stock issuable pursuant to Section 2.02 in exchange for cutstanding
shares of Company Comumon Stock and cash payable pursuant to Section 2.02 in exchange for
outstanding shares of Company Common Stock and shall deposit cash in an amount required to

be paid pursuant to subsections (c) and (e) of this Section 2.04 (such shares of UCU Common
Stock and cash being hereinafter referred to as the “Exchange Fund™).

(b)  Exchange Procedures. As soon as reasonably practicable after the-
Effective Time, the Exchange Agent shall mail to each holder of record of a cenificate or
certificates which immediately prior to the Effective Time represented outstanding shares of
Company Common Stock (each a “*Certficate” and, coilectively, the “Certificates™), (i) a letter
of transmital (which shall specify that delivery shall be effected, and risk of loss and title to the
Cenificates shall pass, only upon delivery of the Certificates o the Exchange Agent and shall be
in such form and have such other provisions as UCU and the Company may reasonably specify)
and (ii) instructions for use in effecting the surrender of the Certificates in exchange for the
Merger Consideradon (comprised of certificates representing shares of UCU Common Stock and
cash in lieu of fractional shares constimuting the Stock Consideration and/or the Cash
Consideration) which the holder of such Certificate has a right to receive. Upon surrender of a
Certificate for cancellation to the Exchange Agent, together with such letter of transmirtal, duly
executed, the holder of record of such Certificate shall be entitied to receive in exchange therefor
(i) a check representing the Cash Consideration, or (i) (x) a cerificate or certificates
representing that whole number of shares of UCU Common Stock which such holder has the
right to receive pursuant ta the provisions of this Article IT in such denominations and registered
in such names as such holder may request in accordance with the instructions set forth in such
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letter of wansmirtal and (y) a check representng the amount of cash. if any, which such holder
has the right 1o receive pursuant to the provisions of this Article H, after ziving effect 1o any
required withholding tax, without interest. In the event of a transfer of ownership of shares of
Company Common Stock which is not ragistered on the transfer records of the Company, (i) a
check representing the Cash Consideraton or (ii) a certficate representing the proper number of
shares of UCU Common Stock. together with a check for the cash to be paid in lieu of fractional
shares, if any, without interest, and unpaid dividends and dismibutions since the Effective Time,
if any, without interest, may be issued to such wansferee if the Certificate representing such
shares of Company Common Stock held by such transferee is presented to the Exchange Agent,
accompanied by all documents required to evidence and effect such transfer and to evidence that
"any applicable stock transfer taxes have been paid.

(¢)  Distributions with Respect to Unexchanged Shares. Notwithstanding any
other provisions of this Agreement, no dividends or other distributions declared or made after the
Effective Time with respect to any shares of UCU Common Stock having a record date after the
Effective Time shall be paid 1o the holder of any unsurrendered Cenificate, and no cash payment
shall be paid to any such holder, untl the holder of such Ceruficate shall surrender such
Certificate as provided in this Section 2.04. Subject to the effect of applicable laws, following
surrender of any such Centificate, there sball be paid to the holder of the certificates representing
whole shares of UCU Common Stock issued in exchange therefor, without interest, (i) at the
time of such surrender, the amount of any cash payable in lieu of a fractional share of UCU
Common Stock to which such holder is enttled pursuant to subsection (¢) of this Section 2.04
and the amount of dividends or other distributions with a record date after the Effective Time
previously paid with respect to such whole shares of UCU Common Stack, less the amount of
any withholding taxes which may be required thereon, and (ii} at the appropriate payment date,
the amount of dividends or other distributions with a record date after the Effective Time but
prior to swrender and a payment date subsequent 10 swrrender payable with respect to such

whole shares of UCU Comrmon Stock, less the amount of any withholding taxes which may be
required thereon.

(d)  No Further Ownership Righs in Company Common Stock. All shares of
UCU Common Stock issued upon the surrender for exchange of shares of Company Common
Stock in accordance with the terms hereof (including any cash paid pursuant to this Article O)
shall be deemed to have been issued in full satisfaction of all rights pertaining to such shares of
Company Common Stock, subject, however, to the Surviving Corporation’s obligation to pay
any dividends or make any other distributions with a record date prior to the Effective Time
which may have been declared or made by the Company on such shares of Company Common
Stock on or prior to the date hereof and which remain unpaid at the Effective Time, and there
shall be no further regiswation of transfers on the stock tansfer books of the Surviving
Corporation of the shares of Company Common Stock which were outstanding immediately
orior to the Effective Time. If, after the Effective Time, Certificates are presented to the

Surviving Corporation for any reason, they shall be canceled and exchanged for the Merger
Zonsideration as provided in this Section 2.04.

(¢)  No Fractional Shares. No certificate or scrip representing fractional
:hares of UCU Common Stack shall be issued upon the surrender for exchange of Certificates,
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and such fractional share interests will not entitle the owner thereof 10 voie or 10 exercise any
rights of a stockholder of UCU. Notwithstanding any other provision of this Agresment, each
holder of shares of Company Common Stock eXxchanged pursuan: to the Merger who wouid
otherwise have been entitled to receive 2 fraction of a share of UCU Common Stock (afier taking
into account ail Cerrificates deiivered by such holder) shall receive, in Hieu thereof, cash (without

interest) in an amount equal to such fTactional part of a share of UCU Common Stock muitiplied
by the Average Trading Price.

(f) Termination of Exchange Fund. Any porton ot the Exchange Fund which
remains undismbuted o the stockholders of the Company for one vear after the Effective Time
shall be delivered to UCU (which shail thereafter act as Exchange Agent), and any stockhoiders
of the Company who have not previously complied with this Section 2.04 shall therearter look as
a general creditor only to UCU for payment of their claim for Cash Consideration or shares of
UCU Common Stock, any cash in lien of fractional shares of UCU Common Stock and any
dividends or distributions with respect w0 UCU Common Stock, none of which shall bear interest.

(g)  No Liability. The Surviving Corporation shall not be liable 1o any holder
of shares of Company Commen Stock or UCU Common Stock, as the case may be, for such
shares {or dividends or distributions with respect thereto) of UCU Common Stock or cash from
the Exchange Fund delivered to a public official as required by any applicable abandoned
property, escheat or similar iaw. If any Certificates shall not have been surrendered immediasely
prior to the date on which any Cash Consideration, shares of UCU Common Stock, any
dividends or distributions with respect thereto, or any cash in lieu of fractional shares in respect
of such Certificate would otherwise escheat to or become the property of, or otherwise become
deliverable to, any Governmental Authority, any such shares, dividends or distributions or cash
in respect of such Certificate shall, to the extent permitted by applicable laws, become the
property of UCU, free and ciear of all claims or interest of any Person previousiv entitled thereto.

(h)  Missing Cerrificates. In the event any Certificate shall have been lost,
stolen or deswoyed, upon the making of an affidavit of that fact and the providing of an
appropriate indemnity or surety bond by the Person claiming such Certificate 10 be iost, stolen or
destroved, the Exchange Agemt will issue in exchange for such lost, stolen or destroved
Certficate, the Cash Consideration, or the Stock Consideration and dividends and distuibutions

deliverable in respect thereof pursuant to this Agreement, less the amount of any withholding
taxes that may be required thereon, and without interest.

ARTICLE III
Representations and Warranties of the Companyv

The Company represents and warrants to UCU that the statements contained in this
Article III are true and correct, except as set forth in the disclosure schedule delivered by the
Company to UUCU prior to execution of this Agreement (the “Company Disclosure Schedule™
or as otherwise expressly permitted by this Agreement. For purposes of this Agreement,
“Company Materiai Adverse Effect” means a material adverse effect (i) on the business,
properties, asses, liabilities (contingent or otherwise), financial condition, resuits of operations
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or praspects of the Company, aken as a whole, or (i) on the ability of the Company to perform
its obligations under or to consummate the Tansactons contempiated by this Agresment.

Section 3.01. OQrganization and Power: Reguiation as a Public Utilitv. (a) The
Company is a corporation duly organized, validly existing and in good standing under the laws
of the jurisdiction of its incorporation, and has the requisite corporaie or other power and
authoriry and governmental approvais to own, lease and operate its propemies and to carTy on its
business as now being conducted, except where the failure to be in good standing or have such
power, authority or approvals would not, individually or in the aggregate, be reasonabiy expected
to have a Company Material Adverse Effect. The Company is duly qualified or licensed to do
business and is in good standing in each junisdiction in which the property owned, leased or
operated by it or the nature of the business conducted by it makes such qualification or licensing
necessary, except where the failure to be so duly qualified or licensed and in good standing
would nor, individually or in the aggregate, be reasonably expected to have a Company Material
Adverse Effect. As of the date hereof, the Company has no Subsidiaries. True, accurate and

complete copies of the artcles of incorporation and bylaws of the Company, as in effect on the
date hereot, have been delivered 1o UCU.

(b)  The Company is not a "holding company,” a "subsidiary company” or an
"affiliate” of any pubiic urility holding company within the meaning of Section 2{a)(7), 2{a)(8) or
2(a)(11) of the Public Utility Holding Company Act of 1935, as amended ("PUHCA"),

respectively. The Company is regulated as a public utlity in the States of Missouri, Oklahoma,
Arkansas, and Kansas and in no other state.

Section 3.02. Corporate Authorization. The Board of Directors of the Company has
(a) determined that the Merger is fair and In the best interest of the Company and its
stockholders, (b) approved and adopted this Agreement, and (c) resolved to recommend to the
holders of the Company Common Stock that they give the Company Stockholders’ Approval (as
defined below). The executon and delivery by the Company of this Agreement, and the
consurnmation by the Company of the transactions comtemplated hereby, are within the
Company’s corporate powers and, except as set forth in the next succeeding semtence of this
Section 3.02. have been duly authorized by all necessary corporate action. The affirmative vote
of a majority of the outstanding shares of Company Common Stock (the “Company
Stockholders’ Approval”) is necessary to approve and adopt this Agreement and the
transactions contemplated by this Agreement. This Agreement has been duly executed and
delivered by the Company and, subject to the receipt of the Company Stockhoiders’ Approval
and, assuming the due authorization, execution and delivery of this Agreement by UCU,
constitutes 2 valid and binding agreement of the Company, enforceable against the Company in
accordance with its terms (subject to applicable bankruptcy, insolvency, reorganization,
moratorium, fraudulent ransfer and other similar laws affecting creditors’ rights generaily from

time to time in effect and to general principles of equity, regardless of whether in a proceeding at
equity or at law).

Section 3.03. Governmental Anthorjzation. The execurion and delivery by the
Company of this Agreement, and the consummation by the Company of the transacrions
contemplated hereby, require no action by or in respect of, or filing with, any federal, state or
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local government or any court. admMInisSTalive agency or cornmission or other governmental
agency or authority, whether domestic or foreign (a “Governmental Authority™), other than (i)

. the filings of a cemificate of merger with respect to the Merger with the Kansas Secretary of
State, a certificate of merger with respect to the Merger with the Delaware Secretary of State,
and appropriate documnents with the reievant authorities or other siates in which the Company is
qualified to do business; (i{) compiiance with any applicable requirements of the Federal Energy
Regulatory Commission ("FERC") and of the uulity regulatory commissions of Arkansas,
Kansas, Missowri, and Oklahoma (the “Company Required Statutory Approvais™); (iii)
compilance with any applicabie requirements of the Hart-Scott-Rodino Antizust Improvements
Act of 1976, as amended, and the rules and regulations promulgated thereunder (the “HSR
Act™); (iv) compliance with any applicabie requirements of the Securines Act of 1933, as
amended, and the rules and regulations promuigated thereunder (the “Securities Act™); (v)
compliance with any applicable requirements of the Securitles Exchange Act of 1934, as
aroended, and the rules and regulations promuigated thereunder (the “Exchange Act™); (vi)
compliance with any other applicable securities laws; (vii) compliance with any environmental,
heaith or safety law or regulation requiring any notification, disclosure or approval in connection
with the Merger; (viii} actions or filings whick, if not taken or made, would not, individuaily or
in the aggrezate, be reasonably expected to have a Company Material Adverse Effect; and (ix)
filings and notices not required 10 be made or given unul after the Effective Time.

Section 3.04. Non-Contravention. The execution and delivery of this Agreement by
the Company does not, and the consummation of the transactions contemplated hereby will not,
subject 10 the consents, approvais, orders, autherizations, filings and registrations contemplated
by Sections 3.02 and 3.03, (i) conflict with, or result in any viciation or breach of any provision

. of the articles of incorporation or bylaws of the Company; (i) result in (A) any violation or
breach of, or constimte {with or without notice or lapse of time, or both) a default (or give rise 1o
a right of terminarion, canceliation or acceleration of any obligation or loss of any material
benefit) under any of the terms, conditons or provisions of any note, bond, mortgage, indenture,
lease, contract or other agreement, instument or obligation to which the Company is a party or
by which any of them or any of their propetties or assets may be bound or (B) the creation of any
Lien (as such term is defined below) upon any of the propertes or assets of the Company, or (iif)
violate any order, writ, injuncton, decres, staturte, rule or regulation applicable 1o the Company
or any of its respective properties or assets, except in the case of clauses (ii} and (iii) for any such
violations, breaches, defaults, terminatons, cancellations, accelerations or creations of Liens
which wouid not, individually or in the aggregate, be reasonably expected to have a Company
Material Adverse Effect. For purposes of this Agreement, “Lien” means, with respect to any

asset, any mortgage, lien, piedge, charge, security interest or encumbrance of any kind in respect
of such asset,

Section 3.05. Capitalization. (a) As of the date hereof, the authorized capital stock of
the Company consists of 100,000,000 shares of Company Common Stock, 5,000,000 shares of
Cumulative Preferred Stock, $10.00 par value (“Company Preferred Stock™), and 2,500,000
shares of Preference Stock, without par value ("Company Preference Stock™). As of March 31,
1999, (i) 17,138,486 shares of Company Commen Stock were issued and owtstanding, (ii) ~0-
shares of Company Common Stock were held in the treasury of the Company, (iij) the maximum
number of shares of Company Common Stock issnable pursuant to the Company Employee

I
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Plans {as defined in Section 3.14(a)) and the Company Renefit Amrangsments (as defined in
Section 3.14(d)) is 1,967,707 shares, (iv) 500,000 shares of Company Preference Stock were
avaiiable for issuance under the Rights Agresment dated as of July 26, 199Q berween the
Company and Chase Mellon Shareholder Services (the "Rights Agreement”), (v) the maximum
number of newly issued shares of Company Common Stock issuable under the Dividend
Reinvestment and Stock Purchase Plan (the "DRIP") is 290,329 shares, (vi) the maximum
number of shares of Company Common Stock issuable to Directors under the Stock Unit Plan
for Directors is 100,000 shares. (vii) 3,262,818 shares of Company Preferred Stock were issued
and outstanding, and (viii) no shares of Company Preference Stock were issued and outstanding
or reserved for issuance other than as described in subsection (iv) above. No change in such
capitalization has occurred since such date except as would have been permitted by Section
5.01(d) if it were to have applied to such period. Section 3.05 of the Company Disclosure
Schedule sets forth 2 complete and accurate list of all Company Benefit Arrangements pursuant
to which shares of Company Common Stock or rights therews, may be issued, Company Stack
Options (as defined in Section 6.12(2)) and Company Restricted Stock Awards (as defined in
Secton 6.12{(c)). All outstanding shares of the Company Common Stock are, and all shares of
Company Common Stock, subject to issuance as specified above, upon issuance on the terms and
conditions specified in the instuments pursuant to which they are issuable, shall be, duly
authorized, validly issued, fully paid and non-assessable, and not subject to any preemptive right.
There are no obligations, contingent or otberwise, of the Company to repurchase, redeem or
otherwise acquire any shares of Company Comrmon Stock.

(b)  Except as set forth in Section 3.05(a), there are no equity securities of any
- class of the Company, or any security exchangeable into or exercisable for such equity securities,

issued, reserved for issuance or outstanding. Except as set forth in Section 3.05(a), there are no
options, warrants, securities, calls, rights, commimments or agreements of any character to which
the Company is a party or by which any of them are bound obligating the Company to issue,
deliver or sell, or cause to be issued, delivered or sold. additional shares of capital stock of the
Company or obligating the Company to grant, extend, acceierate the vesting of or enter into any
such option, warrant, equity securnity, call, right, commitment or agreement. There are no voting
trusts or other agreements or understandings with respect to the shares of capital stock of the
Company to which the Company is 2 party.

Section 3.06. Reports and Financial Statements. (a) The Company has filed ail
required repors, schedules, forms, statements and other documents with the SEC since
December 31, 1993 (the “Company SEC Reports™). -

(d)  As of its filing date, each Company SEC Report filed pursuant to the
Exchange Act did not contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein, in the light
of the circumstances under which they were made, not misleading, except to the extent that such
statements have been modified or superseded by a later filed Company SEC Report.

(c) Each Company SEC Report that is a registration statement, as amended or
supplemented, if applicable, filed pursuant t¢ the Securities Act as of the date such registration
statement or amendment became effective did not contain any untrue statement of a marerial fact
or omit to state any material fact required to be stated therein or necessary to make the
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staternents therein. in the light of the circumnstances under which they were made, not

misleading, except to the extent that such statemens have been modified or superseded by a jater
filed Company SEC Report.

(d)  The financial statements (including, 1n each case, any related notes)
contained in the Company SEC Repors complied as to form in all martenal respects with the
appiicable published rules and reguiations of the SEC with respect thereto, were prepared in
accordance with generally accepted accounting principies appiied cn. 2 consistent basis
throughout the periods invoived (except as may be indicated in the notes to such financial
statements or, in the case of unaudited statements, as permitted for presentation m Quarteriy
Reports on Form 10-Q), and fairly presented in ail matental respects (subject in the case of
unaudited statements to normal, recurring audit adjusmuments) the financial position of the
Company as at the respective dates and the results of its operations and cash flows for the
respective periods indicated. The audited balance sheet of the Company as of December 31,
1998 is referred to herein as the “Company Balance Sheet”.

(¢}  Since December 31, 1993, the Company has made all required filings with
the FERC and any appropriate state public utilities commission, except for such filings the
failure to make which would not, individually or in the aggregate, be reasonably expected to
have a Company Matenai Adverse Eifect.

Section 3.07. No Undisclosed Liabilities. The Company does not have any liabilities or
obligations of any kind whaisoever, whether accrued, contingent, absoiute, determined,
determinable or otherwise, other than:

(a) liabilities or obligations which would not, individually or in the aggregate, be
reasonably expected to have a Company Matenal Adverse Effect;

(o) liabilities or obligations disclosed or provided for in the Company Balance Shest
or in the notes thereto or in the Company SEC Reports filed prior to the date heresf;

()  liabilities or obligations under this Agresment or incurred in connection with the
ransactions contemplated by this Agreement; or

{d) liabilities or obligations incurred since December 31, 1998 in the ordinary course
of business consistent with past pracuces.

Section 3.08. Litigarion. Except as disclosed in the Company SEC Reports filed prior
to the date hereof:

(a) There is no action, suit, investigation or proceeding pending against. or to the
knowiedge of the Company, threatened against or affecting, the Company or any of its properties
before any Governmental Authority or arbitrator which, individuaily or in the aggregate, would
be reasonably expected to have a Company Material Adverse Effect; and

13
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(b) There is no judgent, decres, iInjunction. or order of any Governmental Authority or
arbitrator applicable w0 the Company wiich, individually or in the aggregate. would be
reasonably expected 1o have 2 Company Matenal Adverse Effect.

Section 3.09. Absence of Certain Changes or Events. Since the date of the Company
Balance Sheer, except as permunted by or as disciosed in this Agreemem or the Company SEC
Reports filed prior to the date hereof, the Company has conducted its businesses only in the
ordinary course and In a manner consistent with past practice and, since such date, there has not
been {(a) any Company Material Adverse Effect or any evemt or development (including in
connection with the Merger) that would, individually or in the aggregate, reasonably be expected
to have 2 Company Material Adverse Effect, or (b) any event that would, individually or in the

aggregate, reasonably be expected to prevemt or materially delay the performance of this
Agreement by the Cormpany.

Section 3.10. Compliance with Iaws: No Default. Except as disclosed in the
Company SEC Repors filed prior to the date bereof:

(a) (i) The Company is not in violation of and has not violated or failed 10 comply with
any stamute, law, ordinance, reguiaton, rule, judgment, decree, order, writ, injuncrion, permit or
license of any Govermmental Authonity or arbiwrator appiicable to its business or operations,
except for violations and failures to comply that would not, individually or in the aggregate, be
reasonably expected to result in a Company Material Adverse Effect and (ii) to the knowiedge of
the Company, the Company has all permits, licenses, franchises and other governmental

authorizations, consems, approvals and exemprions necessary to conduct its business as presently
conducted and which are material to the operatton of such business.

(b)  Each material agresment, contract or commitment to which the Company is a
party or by which the Company is bound or 1© which any of their respective properties are
subject (“Company Contracts”) is a valid, binding and enforceable obligation of the Company
and in full force and effect (subject to applicable bankruptcy. insolvency, reorganization,
moratorium, fraudulent transier and other similar laws affecting craditors’ rights generally from
time to time in effect and to general principies of equity, regardless of whether in a proceeding at
equity or ar law) except where the failure to be valid, binding and enforceable and in full force
and effect would not, individually or in the aggregate, be reasonably expected to have a
Company Material Adverse Effect. The Company is not in default or violation of any term,
condition or provision of (i} its articles of incorporation or by-laws or (i) any Company
Contract, except in the case of clause (ii) for any defaults or violations that would not,
individually or in the aggregate, be reasonably expected to have 2 Company Material Adverse

Effect. The Company is not subject to any agresment, whether written or oral, restricting the
abiliry of the Company to compete in any business activity.

Section 3.11. Taxes. (a) The Company has timely filed or will file or cause to be timely
filed, all material Tax Returns (as defined in Section 3.11(j)) required by applicabie law to be
filed by it prior to or as of the Effective Time, and all such marterial Tax Returns are, or will be at
the time of filing, compiete in all material respects.
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(d)  The Company has paid or, whers paviment is ot vet due. has established
or will establish or cause 1o be established in accordance with generailv accepted accounting
principies on or before the Effecnve Tume an adeguate accrual for the pavment of, all matenal

Taxes (as defined in Secton 3.11(i)) due with respect 10 any period ending prior w or as of the
Effective Time.

(c) There are no (i) outstanding consents extending the statute of limitations
for the assessmemt of any Taxes of the Company, or (ii) proposals, assertions or assessments
against the Company for deficiencies for any Taxes that have not been satsfied or resolved.

(d)  There are no material Tax claims pending against the Company and the
Company does not know of any threatened claim for material Tax deficiencies or any basis for
such claims, no material issues have besn raised in writing in any examination by any taxing
authority with respect to the Company which, by application of similar principles, reasonably
could be expected to result in 2 material proposed deficiency for any other period not so
examined, and there is not now in force any waiver or agreement by the Company for the
extension of time for the assessment of any matenal Tax, nor has any such waiver or agreement
been requested in writing by any taxing authority. The Company has no Hability with respect to
any material United States federal, state. local, foreign or other Taxes of any corporation or
entity other than the Company.

{e)  No wansacnon contempiated by this Agreement is subject 1o withholding
under Section 1445 of the Code.

3] Neither the Company nor any of its other Affiliates (as defined in Section
3.15), has taken anv action, agreed to take any acuon, or failed o take any action, or has
knowledge of any fact or circumstance that (without regard to any action taken or agresd to be
taken by UCU or any of its Affiliates) couid reasonably be expected to cause the Merger to fail
to qualify as a “reorganization” within the meaning of Section 368(a) of the Code.

(22  The Company has not made during the last 3 vears, nor will make prior to

the Effective Time, an election 10 have a stock purchase weated as an asset purchase under
Section 338 of the Code.

(h)  The Company has not filed with the IRS, and will not file with the IRS
prior ta the Effective Time, 2 statement consentmg to the recognition of gain on the disposition
of its “subsection (f) assets” under Section 341(f) of the Code.

(i) The Company has not made in the last 7 years, and will not make prior to
the Effective Time, any changes in accounting method to which Section 481(a) of the Code may
apply.

() “Taxes” shall mean any and all taxes, charges, fees, levies or other
assessmems, including income, gross receipts, excise, real or personal property, sales,
withholding, social security, retirement, unempioyment, occupation, use, goods and services,
service use, license, value added, capital, net worth, payroil, profits, withholding, franchise,
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ransier and recording taxes. izes and charges. and any other taXes, assessments or simijar
charges imposed by the IRS or any taxing authonity (whether domestic or joreign inciuding any
state. county, lecai or forsign government Or any subdivision or taxing agency thereor (inciuding
a United States possession) (a "Taxing Authority”), wwhether computed on a separate.
consolidated. unitary, combined or any other Sasis: and such term shail inciuds any interest
wiether paid or received, fines. penaities or additional amounts anrributabie to. or tmposed upon.
or with respect to, any suci taxes. charges. fess, levies or other assessments. “Tax Return”
shall mean any repor, rerwr. decument. declarztion or other information or iing recuired to be
suppited to any Taxing Authonty or junsdiction ({oreign or domestic} with respect o Taxes.
inciuding informarion rerurns, any documenis with respect to or accompanying pavments of
estimated Taxes, or with respect 1o or accompanying reguesis for the sxtension of time in which
to file any such report, return. document, declaration or other informaton.

Section 3.12. Intellectnal Properrv. (a) Except as set forth in the Company SEC
Reports filed prior to the date hereor, the Company owns, is licensed or is otherwise legally
entitled to use, all patents. trade secrets, rademarks. wade names, servics marks. copyrights and
mask works, all appiications for and reziswauons of such patents, wademarks. Tade names.
servics marks. copyrights and mask works, and ali processes. [ormuiae. methods. schematics.
technoiogy, know-how. compuler soffware programs or appiications and tangibie or intangible
proprietary informaton utiiized 51 the conduct of the business of the Company as currenty
conducted (the “Company Intellecrnai Property Rights™) excent to the exten: that the failure 1o

have such rights wouid not. individually or in the aggregate, be reasonably expected to have a
Company Material Adverse Effect.

(b) Except as disciosed n the Company SEC Reports filed prior 10 the date
hereof, the Company (i) has not been sued in any suit. acuon or proceeding which invoives a
claim of infringement of any patent. trade secret, wademark. service mark or copyright or the
violation of any trade secret or other proprietary right of any third party and (ii) has no
knowledge that the manufacturing, importation, marketing, licensing, sale, offer for sale, or use
of any of its products infringes any patent, wademark, service mark. copyright, trade secret or
other proprietary right of any third party, which infingemeat. individualiy or in the aggregate.
would be reasonably expected to have 2 Company Materiai Adverse Effect.

Section 3.13. Environmental Matters. Except as set forth in the Company SEC Reports
filed prior to the date hereof and except for such as would not, individually or in the aggregate,
reasonabiy be expected to have a Company Matenal Adverse Effect:

(a)i) No notice, demand. request for information, request for an investigation. notice of
violation, citation, summons. claim, complaint or order has been received by, is pending, or,
to the Company’s knowledge, threatened by any Person against the Company nor has any
penaity been assessed and not paid (or potennally settied), is pending or, to the Company’s

knowiedge, threatened against the Company reiatng to or arsing out of Environrmenal
Laws (as defined in Section 3.13(b)(1)).

(i) To the Company’s knowiedge, no property now or previousiy owned, leased or
operated by the Company nor any property 1o Which the Company has, directly or indirectly,
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Tanspored or arranged for the wansponauon ©f any riazardous Substance {as defined in
Section 3.13(b)(il)) is subject 1o investigation or ¢ieanup or is listed or proposed for listing on

any federai. state, iocal or foreign iist of siles requinng investigation Cr cieanup.

(i) . Zxcept in material complance with Zovironmental Laws. there have been no

by the Comgany.

(iv)  To the Company's knowiedge, tiere are no liabilities or Eavironmental Claims
(as defined in Section 3.13(b)(iv)) of or reianng o the Company of any kind whatsoever,
whether accrued, contingent. absolute, determined, determinabie or otherwise, arising under
or reiating to Environmentai Laws.

(v}  The Company has or has applied for ail permits or licenses necessary to operate
its facilities in compliance with Environmental Laws and is currently in material compliance
with all applicable Environmental Laws.

(vi)  Except in matenal compilanceé with Environmental Laws, the Company has not
generared, used. weated, recycied. stored, disposed ar wansported Hazardous Substances.

(vi) To the Company’s knowiedge, the Company’s underground and aboveground
storage tanks (hereinafier "“Tanks”) located at any property cwrremtly owned, leased or
operated bv the Company are now operated in material compliance with ail applicabie
Environmental Laws, and the Company's Tanks located at any property formerly owned,
leased or operated by the Company a! anyume after January 1. 1990, were operated by the
Company in material compliance with all applicable Eavironmental Laws.

(viii) The Company nhas no liability or potentiai iiability for any former manufacrured
gas plant faciiiry.

(b)  For purposes oi this Agreement the foilowing terms shall have the
meanings set forth below:

i) “Environmental Laws” shall mean ail applicabie statutes, reguiations, rules,
ordinances, codes, licenses, permits, orders, approvais, authorizations, judgments, decrees,
injuncnons, and similar items, of all governmental agencies, departunents, commissions, boards,
bureaus or insozumentalities of the United States or other nations, and the states and political
subdivisions thereof, and ail zpplicable principles of common law pertaining to the regulation
and protection of the enviromment, human health, safery and damages to natural resources,
including without limitation, Releases and threatened Releases or otherwise reiating to the
operation, manufacture, processing, distnbution, use, treatment, storage, disposal, tramsport or
handling of Hazardous Substances. Environmental Laws include, but are not limited to, the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
(“CERCLA™); the Federal Insecticide, Fungicide and Rodenticide Act, as amended (“FIFRA™);
the Resource Conservation and Recovery Act, as amended (“RCRA’); the Toxic Substances
Controi Act, as amended (“TSCA™); the Clean Air Act, as amended (“CAA™); the Federal Water
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Pollution Conwoi Acl. as amended ("FWPCA™: the Oil Poilution act of 1990, as amended
(“OPA™), the Occupaticnal Safety and Health Act, as amended (“OSHEA™), and the Saje
Drinking Water Act, as amended (“SDWA™); and their state and local counterpams or
squivaients, as amended Tom wme ‘o WLTie.

(ii) “Hazardous Substance” shail mean (a) any chemicais. materiais, substances or
wastes which are defined as or inciuded in the definirion of “hazarcdous subsiances”, “hazardous
materiais”, ‘“ioxic substancas’. “'2xiremeiv hazardous substances”, *“oxic poilutants”, or words of
similar import, under anv appiicabie Environmemal Law; (b) any peToieum. petroleum products
(inciuding, without limitaden. crude oi or any fracuon thereof), natural gas, nanral gas liquids,
liguefied natural gas or svothetic gas useabie for fuel (or mixtures of namural gas and such
synthede gas) or oil and gas exploraton or production waste, poiychiorinated biphenyis
(“PCBs™), asbesios-containing materials, and mercury; and (c) any other chemical, materiai,
substance, or waste, exposure to which is pronibited, limited or regulated by any governmental
or reguiatary authority under any appiicable Environmentai Law.

(ii1) “Release” means any emission. spill, seepage, leak. escape. leaching, discharge,
‘niection, pumping, pouring, smMpErying, umping, disposing or reiease or Hazardous Substances.

(iv) “Environmental Claims” shail mean any and all adminiswatve. regulatory or
judicial actons or causes of acuon. suits, obligations, liabiiities, losses. procesdings, decrees,
iudgments, penaities, fess, demands, demand lerters, orders, directives, ciaims (including any
claims involving toxic torts or liability in tor, strict, absolute or otherwise), liens, notices of
noncompliance or violation, or legai fees or costs of investgations, monitoring or procesdings,
refating 10 any Environmental Law or any environmental permit issued under any such
Environmental Law, or arising from the presence, Release or threatened Release (or alleged
presence, Release or threatened Release) into the environmemt of any Hazardous Substances
(hereinatter “Claims”) inciuding, without limitation, and regardless of the mernt of such Claim,
any and all Claims by any governmental or regulatory authority or by any third party for
enforcement, cleanup, remediation, removal. response or other actions or damages, contribution.
indemnification, cost recoverv, compensanon or injuncgve relief pursuant o any Environmentai

Law or for any injury (including death of any person or persons) or tareat of injury to heaith,
safery, natural resources or the environment.

Section 3.14. Empiovee Benefits and Labor Matters. (a) The Company Disclosure
Scheduie contains a list identifying each “empioyee benefit plan” (as defined in Section 3(3) of
the Empioyes Retirement Income Security Act of 1974 (“ERISA’"), which is subject to any
provision of ERISA and is maintained, administered or contributed to by the Company and
covers any employee or former employee of the Company or under which the Company has any
liability (referred to collectively herein as the “Company Empioyee Plans™). Copies of such
plans (and, if applicable, related trust agreements and insurance conrracts) and all amendments
thereto have been made available to UCU together with the summary plan description, the
anmual report (Form 5500 inciuding, if applicable, Schedule B thereto) prepared in connecrion
with any such plan for the past three years and the actuarial vaiunation repomt prepared in
connection with any such plan for the past three years. The only Company Empiovee Plans
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which individuaily or coiiectively would construie an “empioves pemsion tenellt pian” (as

defined in Secuon 3{2) of TRISA) ars identified as such in the list referred (o above.

o) No “acewrnulated funding deficiency” (as defined in Section 412 of the
Code} nas been incurred with respect 10 any Company Empiovee Plan supject to Tide [V of
ERISA. whether or not waived. No “rzporiabie event” (within the meaning of Section 4043 of
ERISA) and no event descrived 1n Section 4041, 4042, 4062 or 4063 of ERISA has oceurred in
connecuon with any Company Empioves Plans subject to Title IV of ERISA cther thap any
avent which would not, individuaily or in the aggregate, be reasonabiy expected to have a
Company Material Adverse Effect. No conditon exists and no event has occurred that couid
consutute grounds for termination of any Company Employee Plans subject to Title [V of
ERISA other than anv such terminatons that would not, individually or in the aggregare, be
reasonably expected to have a Company Matenial Adverse Effect. Neither Company nor any
Company ERISA Affiliate has any material unsatisfied or potential Lliability under Title IV of
ERISA in connection with the termination of, or complete or pamial withdrawal from, any pian
covered or previously covered by Title [V of ERISA. As of the last day of the most recent plan
vear. the value of the assets of each Company Emplovee Plan that is subject to Tite IV of
ERISA equated or excesded the present vaiue of the “benerir liabilides” (as dedined in Section
4001 (a}(16) of ERISA} of each such Company Empioyee Plan. using the Company Emplovee
Plan assumptions for funding purposes in effect for such plan year. Nothing done or omitted to
be done and no transaction or bolding of any asset under or in conrection with any Company
Empiovee Plan has made or will make the Company or any officer or director of the Company
subjec: 10 any lLiability under Title I of ERISA or liable for any tax pursuant 1o Section 4975 of
the Code that would, individually or 1n the aggregate, be reasonably expected to have 2 Corppany
Materiai Adverse Effect. For purposes of this Secton, “Company ERISA Affiliate” means any

other Person which, together with the Company, would be treated as a singie emplover under
Section 414 of the Code.

()  Each Company Empioyes Plan that is intended 10 be gualified under
Section 401(a) of the Code has received a determination letter from the IRS that 1t is so qualified
and, to the knowledge of the Company, is so qualified and has been so qualified during the
period since its adopuon. To the knowiedge of the Company, each wust created under any such
Company Empioyee Plan is exempt from tax under Section 301(a) of the Code and, to the
knowiedge of the Company, has been so exempt since its creation. The Company has made
available to UCU the most recent determination letter of the IRS relating to each such Company
Emplovee Plan. The Company and ail Company ERISA Affiliates have performed all
obligarions required to be performed by them with respect to each Company Empioyes Plan, and
each Company Empioyee Plan has been maintained in substantial compliance with its terms and
with the requirements prescribed by any and all statutes, orders, rules and regulations, inciuding,
but not limited to, ERISA and the Code, which are applicable to such Company Employee Plan,
exciuding any instances of non-performance or non-compliance that would not, individually or
in the aggregate, be reasonably expected to have a Company Material Adverse Effect.

(d)  The Company Disclosure Schedule contains a list of each employment,

severance or other similar contract, arrangement or policy and each pian or arrangement
(whether wmitten or oral) providing for insurance coverage (including any seif-insured
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arTangemnents), WOTKers' COmIpensalion, disapiiiny Senemis. suppiemental unempiovment benedits.
vacalion penmefiis. refrement Denerlis or Zor deferred scmpensation, profit sharing, bonuses, siock
options, siock appreciation or other :DIms of incentive compensalion or posi-retirement
insyrance. compensaucn or benedts wilceh is ot @ Company Empioyee Plan. is entered into.
maintained or contributed tc. as the case may oe, oy tie Company and covers any empioyes or
former smpioyes of the Company. Such conmacis. pians and arrangements as are described
ahove, copies or descriptions of ail of which (and. i appiicabie any related tust agreement or
insuragcs contract) have been furmished previcusiy to UCU, are refem

arerred to coilecdvely herein as
the “Companyv Benefit Arrangements”. Tne Company and ail Company ERISA Affiliates

have performed all obligations required to be performed by them with respect 10 each Company
Benefit Arrangement apd e2ch Company Benefit Arrangement has been maintained in
substantial cormpiiance with its terms and with the requirements prescrived dy any and all
statutes, orders, rules and reguiadons that are applicabie 1o such Company Benefit Arrangement,
excluding any instances of non-performance or non-compliance that would not, individually or
in the aggregate, be reasonably expected 10 have a Company Matenal Adverse Effect,

(e) Aldl conmibutions and other payments required 1o be made by the Company
pursuant to any Company Empioves Plan or Company Benedit Arrangement have been timely
made or reflected on the Company S£C Repors.

(f) Since January 1, 1999, there has been no armmendment 1o, material writian
interpretation of or announcement (whether writen or oral) by the Company or amy of its
Affiljates of any amendment to, or material change in empioves partcipation or coverage under,
any Company Empioves Plan or Company Benerit Arrangement.

(g)  The execudon of, and the performance of the transactions contemplated in,
this Agreement will not (either zlone or upon the occurrence of any additional or subsequent
events) constirute an event under any Company Empioyes Plan or Company Benefit
Arrangement that will or may resuit in any payment (whether of severance pay or otherwise),
acceleration, forgiveness of indebtedness, vesting, distribution, increase in bements or obligation
10 fund benefits with respect to0 any currant or former smploves, director or consultant of the
Company, or resuit in the wiggering or impesiton of any reswictions or {imitations on the right
of UCU or the Company to amend or terminate any Company Empioyee Plans and receive the
full amount of any excess assets remaining or resulting from such amendment or termination,
subject to applicable taxes. There is no contract, agreement, pian or arrangement covering any
employes or former employes of the Company that, individuaily or in the aggregate, could give
rise 1o the payment of any amount that would not be deductible pursuant to the terms of Section
280G of the Code. The Company does not maintain, conmibute 1o, or have any lability or
obligation with respec: to any pian, program or arrangement providing post retirement or post
empioyment heaith or welfare benefits, other than as required by Part 6 of Title I of ERISA or
Section 49808 of the Code. With respect to any Company Employee Plan that is an “empioyee
welfare benefit plan” (as defined in Section 3(1) of ERISA), including any such plan covering
former emplovees of the Company, the Company has reserved the right to amend or terminate
the plan at any ume without liability with respect to claims incurred after the date of such
amendment Or terminanon, and to the knowiedge or Company, any such plan may be amended
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or terminated at anv me without Hability '#ith T2SDSCt 10 claims mcurref-aner the dale of such
amendsment ot ennination.

(h) There are no wyinen acdons. lawswits ar clatms v or on behalf of any of
the Company Empicves Plans or Corppany Beneit Asrangements, oV any smplovee or
benefciary covered under any such Company Empiovee Plan or Company Benerit Arrangement
with respect 1o such Company Zmployes Plan or Company Eenefit Arrangement, or otherwise
invoiving any Company Empicvee Plan or Company Beneflt Arrangement (other than routine
claims for benefits and routine =xpenses) pending or threatened which could subject the
Company, any officer or direcicr, or any empioyee of the Company to any liability that,

individually or in the aggregate. would reasonably be expected 1o have a Company Maternial
Adverse Effect.

4y No work sioppage, labor suike or siowdown against the Company is
pending or, to the knowiedge of the Company, threatened and the Company is not involved in or,
10 the knowledge of the Company, threatened with any labor dispute or grevance which,
individually or in the aggregate. has had or would be reasonabiv expected to have a2 Company
Materiai Adverse Effect. To the knowiedge of the Company there is no organizing effon or
representaiion question ar issue with respect 10 any empioves of the Company. No collecave
bargaining agreemen: o wiich the Company 1S Or May be a party is currently under negotiation
or renegotiation and no existing coilective bargaining agresment is due for expiration, renewal or
renegouation within the one vear period after the date hereof; provided, that the Collective
Bargaining Agresments dated November 1, 1996 with Local Union Na. 1474 of the
International Brotherhood of Electrical Workers ("IBEW") is scheduled 1o expire on October
31, 1999, and UCU agress berween the date of this Agresment and the Effective Time the
Company may, at its soie option, negotiate and execute a new collective bargaining agreement

with [BEW on terms and conditions which shall be determined by the Company in its sole
discretion.

Section 3.15. Trapsactions with Affiliates. Since the date of the Company’s last proxy
statement prior to the date of this Agreement, there have been no transactions. zgresmnents,
arrangements or understandings berween the Company, on the one hand, and the Company’s
Affiliates or other Persons, on the other hand, that would be required to be disclosed under item
404 of Regulation S-K under the Securities Act. For purposes of this Agreement, “Affiliate”,
when used with respect 1© any Person, means any other Person directly or indirectly controliing,
controlled by, or under common control with such Person. As used in the definidon of
“Affiliate,” the term “control” means possession, directly or indirectly, of the power 1o direet or

cause the direction of the management or policies of a2 Person. whether through the ownership of
voting securities, by contract or otherwise.

Section 3.16. Information Suppijed. The information to be supplied by the Company
for inclusion in the registration staternent on Form S-4 or any amendment or suppiement thereto
pursuant to which shares of UCU Commeon Stock issuabie in the Merger will be registered with
the SEC (the “Registration Statement”) shail not at the time the Registration Statement is
deciared effective by the SEC contain any untrue statement of 2 material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in
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lght of the circumstancss under which they were made. nat misleading— The imformation o be
supbiied by the Company IoT inciusion in the ProxXy siatemenvprospecnis or any amendiment or
suppiement thereto (the “Proxy Statement™) 10 be sent to the stockhoiders of the Company in
connection with their meetng i¢ consider this Agresment and the Merger (the "Company
Stockholders' Meering”) shail zot. on the date the Proxy Statement is first maiied to the
stockhoiders of the Company or at the time of the Company Stocikhoiders’” Meenng, contain any
unrmrue sialement of a marerial iact Or omut to state any material fact required 10 te stated therein
Or necsssary in order 10 make the statements therein, in light of the circumstances under which
they werse made, not misieading.

Section 3.17. Opinion of Financial Advisor. The financial advisor of the Company,
Salomon Smith Bamey Inc.. has deiivered to the Company 2 written opinion dated the date of
this Agreement 1o the effect that, as of the date hereof, the Merger Consideration to be received
m the Merger is fair from a financial point of view to the common stockholders of the Company.
The Company has delivered to UCU a copy of such opinion.

Section 3.18. Finders’ Fees. Cther than Salomon Smith Bamey inc., 1o inyestment
2anker. Sroker, finder. other intermediary or other Person is enttled to any invesmment banking,
broker's. finder’s or simiiar f2e or commission om the Company upon consummation of the
Tansacuons contempiated by tius Agresment.

Section 3.19. Takeover Statutes. The Company has opted out of the provisions of
Sections 17-1286 through 17-1298 of the KGCC and such provisions shail not appiv to control
share acquisitions of the Company’s capital stock. To the best of the Company’s knowledge, no
other *fair price”, “moratorium”’, “control share acquisition” or other siilar ant-takeover state
or regulation enacted under state or federal laws in the United States (each, a “Takeover

Statute’) applicable to the Company is applicable 1o the Merger or the other transactions
cantempiated hereby.

Section 3.20. Rights Agreement. The Company shall take ail necessary action with
respect to the Rights Agreement o (i) render the Rights Agreement inapplicabie to the Merger
and the other wansactions contempiated by this Agreement and (ii) provide that UCU shall not be
deemed an Acquiring Person (as defined in the Rights Agreement), the Distibuton Date (as
defined in the Rights Agreement) shall not be deemed to occur and the rignts issuable pursuant to
the Rights Agreement (the “Rights™) will not separate from the shares of Company Common
Stock, as a result of entering into this Agresment or consummarting the Merger and the other
wansactions contemplated hereby, and, thereafter, unless this Agresment shall be terminated in

accordance with Secton 2.01, the Company shall take no action to negate or nuilify the
foregong.

Section 3.21. Year 2000. The Company has initiated a review and assessment of the
Year 2000 Problem {as defined beiow), has developed 2 plan for addressing the Year 2000
Problem on 2 tmely basis and has to date impiemented such pian, except where the Company's
failure to do so is not reasonably likely to have a Company Materiai Adverse Effect. Except as
would not reasonsbiy be expected to have a Company Material Adverse Effect, to the knowledge
of the Company none of the assets or equipment owned or utilized by the Company will fail to
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Jericrm secause of, or due in any way te. a Year 1000 Prodblem. To the knowiedge of the
Company, no vendor, suppiler or custemer of the Company Wil expenience a Ye2ar 2000 Problem
that. individuaily or in the aggregate, couid reasonabiy be expected 10 have 2 Company Mateniai
Adverse Effect. The term "Year 2000 Problem” means the marenal inability of any hardware,
software or process 10 Tecdgmize and correctiv caicuiate dates on and after January 1, 2000, or the
;aljure of compurer svsiems. products ot servicss 1o pertorm any of their intended functions in a
NTODET manner in conneciicn with data contalning anv date on or after January 1, 200Q.

Secrion 3.22. Insurapce, The Company is. and has been continuousiy since January 1,
1995, seif-insured or insured with financiaily responsibie insurers in such amounts and against
such risks and losses as are customary in ail materiai respects for companies conducting the
business as conducted by the Company during such time pertod. The Cempany has not received
any notice of canceilation or termination with respect to any insurance poiicy of the Company.
All marerial insurance policies of the Company are vaiid and enforceable poiicies.

Section 3.23 No Dissenters’ Rights. The hoiders of Company Common Stock are not

entitled to appraisai rights under the KGCC or under the Articies of Incorporation of the
Cornpany uniess a Proration Event occurs.

Section 3.24 QOwmership of VCVU Common Steck. The Company does not

“beneficially own™ (as such term 1s defined in Rule 12d-3 under the Exchange Act) any shares of
UCU Commeon Stock.

Section 3.25 Definiton of “Knowledge” Wherever in this Agresment the phrases “10
the knowledge” of the Company, "o the Company’s knowiedge”, or similar phrases appear.
“knowledge’” shall mean the actual knowledge of the senior management of the Company.

ARTICLEIV
Representadions and Warranties of UCU

UCU represents and warrants to the Companv that the statements contdined in this
Arucie [V are wue and correct. except as set forth in the disciosure schedule deiivered by UCU ta
the Company prior to the execution of this Agreement (the “UCU Disclosure Schedule™) or as
otherwise expressly permirted by this Agreement. For purposes of this Agresment, “UCU
Materiai Adverse Effect” means a material adverse effect (i) on the business, properties, assets,
liabilides (comtingent or otherwise), financial condition. resuits of operations or prospects of
UCU and its Subsidiaries, taken as a whole, or (ii) on the ability of UCU to perform its
obligations under or to consummate the transactions contermplated by this Agreement.

Section 4.01. QOrganization and Power; Reguiation as a2 Publiic Utilitv. (a) Each of
UCU and its Subsidiaries is a corporation, parmership or other entty duly organized, validly
existing and in good standing under the laws of the jurisdiction of its incorporation or
organizanon, and has the requisite corporate or other power and authority and governmental
approvals 10 own, lease and operate its properties and to carry on its business as now being
conducted, except where the faijure to be in good standing or have such power, authority or
approvals would not, individually or in the aggregate, be reasonably expected to have a2 UCU
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Matenial Adverse Effect. Zach of UCU and i3 Subsidianies is duly guaiified or licensed to do
business and is in good standing in each jurisdicicn in which the properry owned. ieased or
operated by it or the nature of the business conducies by it makes such cuaiification or licensing
necessary, excent where the failure 0 be so duly gualified or iicensed and in good standing
would not. individuaily or in the aggregate. e reasonably expected w0 have a UCU Matenal
Adverse Effect. True, accurate and complete ccpies of the cemificate of incorporation and
oylaws of UCU, as in erffect on the aate hereol. have “een delivered o the Company.

{b) Neither UCU nor any of its Subsidiaries is a "holding company," a
"subsidiary company” or an "affiiate” of any public uulity holding company within the meaning
of Section 2{a)(7), 2(a)(®) or 2(a)(11) of PURCA, respecgvely. UCU and/or 1ts Subsidiaries are
regulated as a public uulity in the States of Coiorado, Iowa, Kansas, Michigan, Minnesota,
Missouri, Nebraska. South Dakota and West Virginia (in each of which only UCU is so
regulated) and in no other state, the province of British Columbia, Canada, and in no other
province of Canada, and the counmies of New Zealand and Austraiia and in no other country.

Section 4.02. Corporate Authorization. The Board of Directors of UCU has (a}
determined thar the Merger is fair and in the best interssts of UCU and its stockholders and (b)
aporoved and adopted this Agreement. The exscuuon and delivery by UCU of this Agreement.
and the consummaton bv UCU of the transactions contempiated hereby, are within the corporate
powers of UCU and have been duly authorized by all necessary corporate action. No approval
by UCU stockholders is necessary to approve and adopt this Agreement and the transactions
contemplated by this Agreemenr. This Agresment has been duly executed and delivered by
UCU and, assuming the due authorization, 2xecutan and delivery of this Agreement by the
Company, consttutes 2 valid and binding agreement of UCU, enforceable against UCU in
accordance with it1s terms (subiect to applicabie bankruptcy, insolvency, reorganization,
moratorium, fraudulent wansfer and other similar laws affecting creditors’ rights generally from
time 10 time in effect and 1o general principles of equity, regardiess of whether in a proceeding at
equity or at law). The shares of UCU Common Stock issued pursuant to the Merger, when

issued in accordance with the terms hereof, will be duly authorized, validly 1ssued, fully paid and
non-assessabie and free of preemprive righis.

Section 4.03. Governmentai Authorizarion. The execution and delivery by UCU of
this Agreement, and the consummation by UCU of the ransactions contemplated hereby, require
no action by or in respect of, or filing with, any Governmental Authority other than (i) the filing
of a certficate of merger with respect to the Merger with the Kansas Secretary of State, a
certificate of merger with respect to the Merger with the Delaware Secretary of State and
appropriate documents with the reievant authorities of other states in which UCU is qualified to
do business; (ii) compijance with any applicable requirements of the FERC and requirements of
the utlity regulatory commissions of the states of Missouri, Kansas, Colorado, lowa, Michigan,
Minnesota, Nebraska, South Dakota and West Virginia (the “UCU Required Statutory
Approvais™); (iii) compiiance with any applicable requirements of the HSR Act; (iv) complianee
with any applicable requirements of the Securities Act; (v) compliance with any applicable
requirements of the Exchange Act (vi) compliance with any other appiicable securites laws;
(vii) compliance with any environmental, heaith or safety law or regulation requiring any
notification, disclosure or approvai in connection with the Merger; (viii) actions or filings which,
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‘7m0t iaken or mace. wouid net. individuaily or in the aggrszate. te reasonably expected 1o have
a UCU Matenial Adverse ZIisct and (ix) {liings and nonicss not recuired to de made or given
unti after the Efectve Time.

Section 4.04. Non-Contravention. The execunon and celivery or this Agreement by
UCU coes net. and the consummaticn of the ransactions contempiated heresy wiil not. subjec:
o the comsents. approvais. crders, authorizations, flings and regiswrations contemplated by
Sections 4.02 znd 4.02, (i) conilict with, or resuit in any violation or breach of any provision of
the certficate of incorporation or byiaws of UCU, (it) result in any violation or breach of, or
constirute (with or without notice or lapse of time, or both) a defauit (or give rise to a right of
terminarion, cancellation or acceleration of any obliganon or loss of any materiai benefit) under
any of the terms, conditions or provisions of any note, bond. mortgage, indenture, lease, conmact
or other agresment, instrument or cbligaton to which UCU or any of its Subsidiaries is a party or
by which any of them or any of their properues or assets may be bound, or (1ii) violate any order,
writ, injunction, decres, statute, rule or regutation applicable to UCU or any of its Subsidiaries or
any of their respective properties Or assets, except in the case of clauses (ii) and (iii) for any such
violations, breaches. defauits., terminations, canceilations or accaierations which would not,
individuaily or in the aggregate. be reasonanly expected to have a UCU Matenal Adverse Effect.

Secrion 4.05. Capiraiization. (a) As of the date hereor, the authorized capital stock of
UCT consists of 200.000,000 shares of UCU Common Stock, 20.000,000 shares of Class A
Common Stock, par value 51.00 per share (“UCU Class A Stock™) and 10,000,000 shares of
Preference Stock, without par vaiue (“UCU Preference Stock™). As of March 31, 1999, (i)
92,015,496 shares of UCU Common Stock were issued and outstanding, (ii) 1.590,489 shares of
UCU Common Stock weres heid in the teasury of UCU or by Subsidianies of UCU, (iii)
9,783,779 shares of UCU Common Stock were reserved for issuance pursuant to the UCU
emplovee pians and the UCU benefit arrangements, (iv) no shares of UCU Class A Stock were
issued and outstanding and (v) no shares of UCU Preference Stock were issued and outstanding.
Since such date, UCU has not tssued any UCU Class A Stock. All outstanding shares of UCU
Common Stock are, and all shares of UCU Common Stock subject to issuance as specified
above, upon issuance on the terms and conditions specified in the instwuments pursuant to which
they are issuabie. shail be, duly authorized, vaiidly issued, fully paid and nonassessable, and not
subject 10 any preempuve rignts. There are no obligations, contingent or ctherwise, of UCU or

any of its Subsidianies to repurchase, redeem or otherwise acquire any shares of UCU Cormumon
Stock.

(d)  Except as set forth in Section 4.05(a), there are no equity securities of any
class of UCU, or any securnity exchangeable into or exercisable for such equity securities, issued,
reserved for issuance or outstanding. Except as set forth in Section 4.05(a), there are no options,
warrants, securiaes, calls, ngnts, commitments or agresments of any character to which UCU or
any of its Subsidiaries is a party or by which any of them are bound obligating UCU or any of its
Subsidiares to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of
capital stock of UCU or obligating UCU or any of its Subsidiaries to grant, extend, accelerate the
vesting of or enter into any such option, warrant, eguity security, cail, right, commitment or

agresment. There are Do voung wusts or other agreements or understandings with respect to the
shares of capital stock of UCU to which UCU is a party.
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Section 4.06. Reports and Financial Statements. (a) UCU has filed ail required
reports. scheduies. forms. siatements and other documents with the SEC since December 31,
1993 (the “UCU SEC Reports™.

(b  As of its Hiing date. each UCU SEC Repont filed pursuamt 1o the Exchange
Act did not contain any unrue statement of a matenal fact or omit 1o state any matenal fact
reguired fo be stated therein Or necessary [0 make the statements therein. in the light of the
circumstances under wiieh thev were made. not misieading, except 1o the extent that such
staternents have been modified or superseded by a later dled UCU SEC Report.

{c) tach UCU SEC Report that is a regismration statement, as amended or
supplemented, if applicable. filed pursuant 1o the Securnities Act as of the date such registration
statement or amendmens became effective did not contain any untrue statement of 2 material fact
or Omit to state any material fact required to be siated therein or necessary to make the
statements therein. in the light of the circumstances under which they were made, not

misleading, exceot to the sxtent that such staternents have been modified or superseded by a later
filed UCU SEC Report.

(d) The consolidated financial statements (inciuding, in each case, any reiated
notes) contained in the UCT SEC Reports comptied as to form in all marerial respects with the
appiicable published ruies and regulations of the SEC with respect thereto, were prepared in
accordance with generally accepted accounting principles appiled on 2 consistent basis
throughout the periods invelved {except as may be indicated in the notes to such financiai
statements or, in the case of unaudited statements, as permutted for presentation in Quarterly
Reports on Form 10-Q), and fairty presented in all material respects (subject in the case of
unaudited statements (o normal. Tecurring audit adjustments) the consolidated financial position
of UCU and irs Subsidiaries as at the respective dates and the consolidated resuits of its
operations and cash flows for the respective periods indicated. The audited balance sheet of
UCU as of December 31, 1998 is referred to herein as the “UCU Balance Sheet”.

(e)  Since Decempber 31, 1993, UCU and each of its Subsidiaries has made all
required filings with the FERC and any appropriate public urlities cornmission, except for such
filings the fatlure to make which would not, individueally or in the aggregate, be reasonably
expected to have a UCU Matenal Adverse Effect.

Section 4.07. No Undisciosed Liabilities. UCU and its Subsidiaries do not have any

tiabilities or obligatons of any kind whatsoever, whether accrued, contngent, absolute,
datermined, determinable or otherwise, other than:

(a) liabilities or obligations which would not, individually or in the aggregate, be
reasonabiy expected 1o have a UCU Material Adverse Effect;

)] liabilities or obligations disclosed or provided for in the UCU Baiance Sheet or in
the notes thereto or in the UCU SEC Repons filed prior to the dare hereof;
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tc) ‘labilities or ghiigations under s Agrssment ¢t incurred in connection with the
Tansacuions contempiated DY this Agresment: ¢r

{d) “iabilities or obiigations incurred since December 21, 1998 in the ordinary course
of business consistent with past dractices.

Section 4.08. Lirigation. Except as disciosed in the UCU SEC Repornts flied prior to the
date hersof:

{a) There is no actom, sult, nvestiganon cr procssding pending against, or to the
knowiedge of UCLU, threatened against or aflecting, UCU or any of its Subsidiaries or any of
their respective properties dbeiore any Governmentai Authority or arbitrator which, individually
or in the aggregate, would be reasonably expected 1o have 2 UCU Matenial Adverse Effect.

{b) There is no judgment, decres, injunction, or order of any Governmental Authority
or arbiwator appiicable to UCU or any of its Subsidiaries which, individually or in the aggregate,
would be reasonably expected to have a UCU Mateniai Adverse Effect.

Section 4.09. Absence of Certain Changes or Events. Since the date of the UCU
Balance Sheer, sxcept as permitted by or as disclosed in this Agreement or the UCU SEC
Repors filed prior 1o the date hereof, UCU and its Subsidiaries have conducted their businesses
only in the ordinary course and In 2 manner consistent with past pracuce and. since such date, (a)
there has not been any UCU Material Adverse Effect or any event or deveiopment (including in
connection with the Merger) that would, individually or in the aggregate, reasonably be expected
to have a UCU Matenial Adverse Effect, (b) there has not been any event that would, individually
ot in the aggregate, reasonabiy be expected 10 prevent or materially delay the performance of this

Agresment by UCU, or (¢) UCU has not consummared or agreed 1o consurmmate any merger or
any material acquisition or joint venture.

Section 4.10. Compliance with Laws: No Defauit. Except as disciosed in the UCU
SEC Reporns filed prior to the date hereor.

(a) (i) Neither UCU nor any of its Subsidiaries is inn violation of or has violated or failed
10 comply with any stamute, law, ordinance, regulation, rule, judgment, decres, order, writ,
injunicrion, permit or license of any Governmental Authority or arbitrator applicable to its
business or operations. except for violations and fajlures to comply that would not, individuaily
or in the aggregate, be reasonably expected to resuit in a UCU Material Adverse Effect and (ii) to
UCU’s knowledge, UCU and its Subsidiaries have all permits, licenses, franchises and other
governmental authorizations, consents, apptovals and exemptions necessary {0 conduct their
businesses as presently conducted and which are material to the operation of such businesses.

(b)  Each material agreement, contract or commitment to which UCU is a panty or by
which UCU is bound or to which its properties are subject (“UCU Countracts™) is a valid,
binding and eaforceable obligation of UCU and in full force and effect (subject to applicabie
bankruptcy, insolvency, reorganization, moratorium, frauduient wansfer and other similar laws
affecting creditors’ rights generaily from tume to time in effect and 1o generai principles of

[}
-3
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sguity, regardiess of whether 2 2 Drocesding at eCuIty of at law), 2Xccpt where the faijure 1o be

valid. binding and enfcreeapis and in full force znd effect would not, individuaily or i the
. aggrezate, be reasonably expecied 0 have a UCU Material Adverse Effect. UCU is pot in
defauit or vioiation of any term. condition or srovisions of (i) its ceruficate of incorporation or
ovlaws or (ii) any UCU Conrrac:, 2xcept n the case of ciause (ii) for any defaults or violations
that would not. individuallv or in the aggrezate, te reasonably expected 10 nave a UCT Matenial
Adverse Effect.

Section 4.11. Taxes. (21 UCU has timeiy fiied (or has had tmely filed on its behalf) or
will file or cause 10 be timeiv tied. ail material Tax Returns required by appiicable law to be
filed by it prior 1o or as of the Effecuve Time, and all suco material Tax Retumns are, or will be at
the time of filing, compiete in ail matenai respects.

{(b)  UCU has paid (or has had paid on its behalf) or, where payment is not vet
due, has established (or has had established on its behaif and for its sole benefit and recourse) or
will establish or cause to be established in accordance with generally accepted accountng
princivles on or before the Efectve Time an adequarte acerual for the payment of, all material
Taxes due with respect to any peniod ending prior to or as of the Effective Time.

(c) There are no (i) outstanding consents extending the statute of limitations
for the assessmemt of any Taxes of UCU, or (ii) proposals, assertions or assessmemts against
UCU for deficiencies for any Taxes that have not been sarisfied or resoived.

(dy  There are no materal Tax claims pending against UCU and UCU does not
. know of any threatened claim for matenal Tax deficiencies or any basis for such claims, no

marerial issues have been raised in writing in any examination by any taxing authority with
respect to0 UCU which, by appiicanon of simiiar principles, reasonably could be expected to
result in a material proposed deficiency for any other period not so examined, and there is pot
now in force any waiver or agresment by UCU for the extension of time for the assessment of
any material Tax, nor has ary such watver or agreement besn requested in writng by any taxing
authority. The Company has no liability with respest 1o any materiai United States federal, state,
local. foreign or other Taxes of any corporation or enndty other than UCU and its Subsidiaries.

(e} Neither UCU por any of its other Affiliates, has taken any action, agreed
to take any action, or failed to take any action, or has knowiedge of any fact or circumstance that
(without regard to any action taken or agreed to be taken by the Company or any of its Affiliates)

could reasonably be expected to cause the Merger to fail to qualify as a “reorganization” within
the meaning of Section 368(a) of the Code.

(f) UCU has not made during the last 3 years, nor will make prior to the

Effective Time, an election to have a stack purchase treated as an asset purchase under Section
338 of the Code.
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{gy  TCU zas not nied with the IRS. ana will not file with the IRS prior 10 the
Efective Time. 2 stalemsnl consenung o the recogmition of gzain on the dispositon of its
“subsecton (f) assers” under Secnon 341(f) of the Code.

(o)  Tae Company has not made in te last 7 vears, and wiil not make prior o
the EZzcuve Time. anv changss in accounting method to which Secuon 481(a) of the Code mav

apply.

Section 4.12. Environmental Magters. Cxczpt as set forth in UCLU"s SEC Repornts filed
orier o the date nereof and except for such as wouid not, individuaily, or in the aggregate,
reasonably be expected to have a UCU Matertal Adverse Effect:

(a) UCU and, to GCU’s knowiedge, each of its Subsidiaries is in material compliance
with all appiicable Environmental Laws (as defined in Secton 2.13(B)(1)).

(®) To UCL’s knowledge, there are no liabilities or Environmenral Claims (as
defined in Secton 3.13(b)(iv)) of or relating to UCL or its Subsidiaries of any kind whatsoever,
whether accrued. contingent. absoiute, determined. determinabie or otherwise, arising under or
relaung to Environmentai Laws.

Section 4.13. Emplovee Benefits. (a) The UCU Disclosure Schedule conrtains a list
idennifying each “empiovee beneflt plan” (as defined in Section 3(3) of ERISA) which is subject
10 any provision of ERISA and is maintained. administered or contributed to by UCU and covers
any empioyes or former empiovee of UCU or under which UCU has any Hability (referred to
collectively herein as the “UCU Empioyee Plans”). Copies of such plans and all amendments
therero have been made avaiiable to the Company. UCU and all UCU ERISA Affiliates have
performed all obligations required to be pertormed by it with respect 10 each UCU Emplovee
Plan, and each UCU Empioyes Plan has been maintained in substantal compliance with its
terms and with the requirements prescribed by any and all stanutes, orders, rules and regulatons,
mciuding, dut not lirited to. ERISA and the Code, which are applicabie to such UCU Employee
Plan, excluding any instances of nom-performance or non-compiiance that wouid not,
mndividuaily or in the aggregate. be reasonably expected 10 have a UCU Material Adverse Effect.
For purposes of this Secton. the termn “UCU ERISA Affiliate” means any other Person which,

together with the Company, wouid be treated as a single empiover under Section 414 of the
Code.

(b) As of the iast day of the most recent plan year, the value of the assets of each
UCU Employee Plan that is subject to Title IV of ERISA equaled or exceaded the present value
of the “benefit labilities” (as defined in Section 4001(a)(16) of ERISA) of each such UCU

Empioyee Plan, using the UCU Employee Plan assumptions for funding purposes in effect for
such pian year.

{c} The UCU Disclosure Schedule contains a list of each empiovment, severance
or other simiiar contract, arrangement or policy and each materiai plan or arrangement (whether
wrirten or oral) providing for insurance coverage (inciuding any self-insured arrangements),
workers’ compensation, disability benefits, supplemental unempioyment benefits, vacation
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seneniis. retirement henenits or Lol de:‘er::ci compensaticn, profit sharing, tonuses. siock gptions.

sl0¢k appreciation or other forms of incsnuve compensation Of posi-renrement insurance,
comuensation or bene:ts which 15 1ot a t_CL Empioyes Plan. is entersd into. mantained cr
conmibuted 10. as the case may be, by UCU and covers any empioves or former empioves of
UCU (referred 0 coilecuveiv herein zs the “UCU Benefit Arrangements™. Copies of such
pians and all amendments theretc have desn made availabie to the Company. UCU and all UCU
ERISA Affillates nave performed all obiigations reguired to be periormed by them with respect
o each UCU Benefit Arrangement, and each UCU Benetit Arrangement has be=n maintained in
substanual compliance with its terms and with the requirements prescribed by any and all
starutes. orders, rules and reguiations, including, but not limited to, ERISA and the Code that are
applicabie 10 such UCU Beneft Arrangement, excluding any instances of non-performance or
aon-compiiance that would not, individualiy or in the aggregate, be reasonak!ly expected to have
a UCU Matenial Adverse Effect.

Section 4.14. Dividends. It is the present imtenton of UJCU’s Board of Directors to
maintain the dividends on UCU Common Stock at not less than its current annual dividend rate.

Section 4.15. Trapsactions with Affiliates. Since the date of UCU's last proxy
statement prior to the date of this Agreement. there have besn no Tansactious. agreements,
arangements or undersiandings berween UCU or its Subsidiaries, on the one hand, and UCU’s
Affiliates {other than wholly-owned Subsidiaries of UCU) or other Persons. on the other hand,

that ‘would be required to be disciosed under Item 404 of Regulation S-X under the Securities
Act.

Section 4.16. Information Supplied. Zxcept for informaron to be supplied by the
Company as to which no representation is made, the Registration Staterment will not, at the time
it 1s deciared effective or upon the filing of any post-effective amendment related thereto, contain
any untrue stalement of 2 material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements theretn, in light of the circumstances under
which they were made, not misleading. The information to be suppiied by UCU for inciusion in
the Proxy Statement to be sent to the stockholders of the Company in connection with the
Company Stockhelders’ Meeting will not on the date the Proxy Statement is first mailed to the
stockholders of the Company or at the time of the Company Stockholders’ Mesting, contain any
untrue statement of a material fact or omut to state any material fact required to be stated therein

or necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misieading.

Section 4.17. Finders’ ¥ees. No investment banier, broker, finder, other intermediary
or other Person is entitled to any investment banking, broker’s, finder’s or similar fee or

commission from UCU or amy of its Subsv.dxanes upon consurnmation of the transactions
contemplated by this Agreement.

Section 4.18. Takeover Starates. The provisions of Section 203 of the DGCL do not
appiy to the Merger or the other wansactions contempiated hereby. To the best of UCU’s

knowiedge, no other Takeover Statute applicable to UCU or any of its Subsidiaries is applicable
to the Merger or the other transactions contemplated hereby.
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Section 4.19. Year 2000. UCU has initiated a review and assesstnent of the Year 2000
Propiem with respec: to itseif and its Subsidiaries. Zas deveicped a pian for addressing the Year
2000 Probiem on a umeiv basis and has to date impiemented such pian. except where UCU's
failure to de so is not reasonadiv likely to nave = UCU Matenial Adverse Effect. Except as
would not reasonably be expected o have a UCU Materai Adverse Zifect, 1o the knowiedge of
UCU, none of the assets or equipment owned or utliized bv UCU or any of 1ts Subsidiaries wiil
fail 1o perform because of. or due in any way tc. a Year 2000 Probiem. To the knowledge of
UCL, no vendor, suppiier or customer of GCU or any of its Subsidiaries will experience a Year
2000 Probiem that. individually or in the aggregate, could reasonably be expected 1o have 3 UCU
Matenal Adverse Effect.

Section 4.20. Ownership of Companv Common Stock. UCU does not “beneficially

own” (as such term is defined in Rule 134-3 under the Exchange Act) any shares of Company
Commen Stock.

Section 4.21. Definidon of “Knowledge” Wherever in this Agresment the phrases “io
the knowiedge” of UCU. *:0 UCU"s knowiedge”, or similar phrases appear. “inowiedge” shail
mean the acrual knowiedge of the senjor management of UCU.

ARTICLE V
Conduct of Business

Section 5.01. Conduct of the Company. Tae Company agrees that from the date hereof
untii the Effective Time, (i) except as set forth in the Company Disciosure Schedule or as
otherwise expressly permirted by this Agreement, (i) except with the prior written consent of
UCU (which consemt shall not be unreasonably withheld), or (ili) except as described in the
Company’s 1998 Form 10-K, the Company and its Subsidiaries shail conduct their business in
the ordinary course consistent witk past practice and shall use their reasonabie best efforts to
preserve ntact their business organizations and materiai relationships with third parties and to
keep available the services of their presemt orficers and empioyees (subject 10 ordinary and
customary retirements). Without limiting the generaiity of the foregoing, from the date hereof
until the Effective Time, except as set forth in the Company Disciosure Schedule, the Company’s
1998 Form 10-K or as expressiy permitted by this Agreement, without the prior written consent
of UCU (which consent shail not be unreasonably withheid), the Company wiil not:

(a) adopt or propose any change in its articles of incorporation or bylaws
without 30 days prior written notice to UCU, or adopt or propose any such change that would be
naterially adverse in any way to UCU or its stockholders;

(b)  amend any term of any cutstanding equity security of the Company;

(c} merge or consolidate with any other Person;
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1d) :ssue. seil, pledge, disposs ¢I. grant. TansierT iease. license, guarantes.
suance, sale. piedge, disposition. grant. Tansfer, lease, license,
guarantee or encumorance o (i) any shares of capual stock of the Company, or securites
converudie or exchangeabie or exercisabie for any shares of such capital stock. or any options.
Wwarrants of other mghts of any kind to acquirs any shares of such capmal stock or such
convertbie or exchangeable secunties, or any other ownershup interest of the Company or (1i)
except in the crdinary course of business and in a manner cONsISIEnt With past practice, any
property or asseis (inciuding, without limitation. oy merger, consoiidaton. spm-off or other
dispesitions of stock or assets) of the Company, except in the case of either clause (i) or (i) (A)
the issuance of Company Common Stock 1o current or former officers, direciors and empiovees
of the Company pursuant 1o the Company Stock Plans upon the exercise by such officers.
directors and empiovees of Company Stock Options, set forth and idennfied in Section 3.05 of
the Company Disclosure Scheduie or awarded i accordance with clause (B) and the vesting of
Company Restricted Stock Awards set forth and identfed in Section 3.05 of the Company
Disclosure Schedule or awarded in accordance with clause (B), (B) the award of stock optons or
Company Restricted Stock Awards to emplovess and directors, in each case under existng
Company Stock Plans in the ordimary course of business comsistent with past practice or in
conmection with promouens or new empiovee zires in the ordinary course of business and
consistent with past pracucs, provided that such awards shall not excesd, in the aggregate, the
armounts set forth on Secton 5.01(d) of the Company Disclosure Statement, (C) the issuance of
Company Common Stock pursuant to the DRIP in the ordinary course of business and consistent
with past practice. (D) the 1ssuance of Company Common Stock pursuant to the terms of the
Company’s Stock Unit Plan for Directors, and (E) pursuant to contracts or agresments in force at

the date of this Agreemext. but in the case of (E) oniy 1o the extent set forth in Secton 5.01(d) of
the Company Disclosure Statement.

¢
encumber. or authorize e is

-y er=4

(e) create or incur any material Lien on anv material asset other than in the
ordinary course of business and consistent with past practice;

(f) make any material loan. advance or capital conributions to or investments
in any Person;

(g)  declare, set aside, make or pay any dividend or other dismibution, payable
in cash, stock, property or otherwise, with respect to any of its capital stock except for (i)
dividends paid on each series of Company Preferred Stock at the rates provided for by their
terms, (ii) regular quarteriy casn dividends of not more than 3.32 per share on the Company
Common Stock. and (iii) a special dividend payment to be paid, if necessary, in accordance with

the agreements in Section 6.20, or enter into any agresment with respect to the voting of its
capitai stock;

()  reclassify, combine, split, subdivide or redeem, purchase or otherwise
acquire, directly or indirectly, any of its capital stock, except for (i) purchases made in

connection with the Company’s DRIP, and (ii) redemption of Company Preferred Stock pursuam
to the provisions of Secton 2.03(b);
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(1) (1) acguire (inciuding, withour iimitagon. S+ merger, ccnsecildation. spin-
coff or acquisition of stock ©r material assets) any intersst in any Person or any division thereof or
any matenial assets. other tman acguisitions of asseis i the ordinary ccurse oi the Company’s
reguiated uniity business and consistent with past practcs, (i} incur 2ny maternial indebtedness
for porrowed money or guarantes any mdebtedness of another Parsorn. or 1ssue or seil any dedt
securities of warrants or other rights 1o acquire any debt secunity of the Company, except for
indebtedness for borrowed money incurred in the ordinary course of the Cempany’s regulated
utility business and consisient with past Dractice or to refinance obiigations of the Company at a
lower cost of money, 10 refinance indebtedness in accordance with its terms or to redeem the
Company Preferred Stock or in connection with transactons otherwise permitted under this
Secdorn 3.01, (iii) terminate. cancel. waive any material rights under or request any material
change in. or agree to any material change in, any materiai Company Conrtract or, except in
connection with wansactions perminted under this Secton 3.01(i), enter imto any contract or
agresment material to the business, results of operations or financial condition of the Company,
taken as a whole, in either case other than in the ordinary course of the Company’s regulated
utilicy business and consistent with past practice, (iv) make or authorize capital expenditures
during any fiscal year in excass of 110% of the aggregate amount budgeted by the Company for
such fiscal vear (together with any unused portion of the capitai expenditure budger from the
prior vear if such upused portion is camied over) as disclosed o UCU by the Company for
capital expendimures, except for unplanned capital expenditures due to emergency conditons,
unanticipated catasrophuc events. extreme weather, and unscheduled unit cutages or (v) enter
into or amend any contract, agresment, commutment cr arrangement that, if fully performed,
would not be permirted under this Section 3.01(i);

)] make any maternial change with respect to accounung policies or
procedures. other than actions in the ordinary course of business and consistent with past practce
ar except as ailowed by changes in generaily accepted accounting principles:

(k)  make any material Tax election or take any position on any Tax Return
filed on or after the date of this Agreement or adopt any method thereror that is inconsistent with
clecrions made, positons taken or methods used in preparing or fling simuiar Tax Returns in
prior penicds except as required by appiicable law;

) except as may be required by the confracruai commiunents or corporate
policies with respect to severance or termination pay in existence on the date hereof and
described in Section 3.01(1) of the Company Disclosure Schedule, (i} increase the compensation
payable or to become payable to its officers or employees (except for increases in the ordinary
course of business and consistent with past practice in salaries or wages of officers or employees
of the Company), (ii) establish, adopt, enter into or amend any coilective bargaining, bonus,
profit sharing, thrift, compensation, employment, termunaton, severance or other plan,
agreement, trust, fund, policy or arrangement for.the benefit of any director, officer or employes,
except as conmtempiated by this Agreement (including without limitation, Section 3.14 hereof) or
w0 the extent required by appiicable law or the terms of a collecdve bargaining agreement, (iii)
increase the benefits payable under amy existing severance or termination pay policies or

empioyment or other agresments or (iv) take any affirmative action to acceierate the vesting of
any stock based compensation;

(¥
[¥1)
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{m) :ake any acuon that. individuaily or in the aggregate. ‘would reasonabiy be
expected to resuit in a material breach of this Agresrnent or knowingiy make any representation
and warranty of the Company nersunder Untus in any maierial respect 3t o as of any tme prior
10, the Effecave Time:

{n) other than the proposed sale of the zssets associated with the water
distribution business of the Company, 2nter into a new line of business or make any material

change in the iine of business il which it engages as of the date of this Agresment; or

(0)  agree or commit 10 do any of the foregoing.

Section 5.02. Conduct of UCU. TUCU agress that from the date hereof untl the
Effective Time, UCU will conduct its business consistent with past pracuce, and, without
limiting the generality of the foregoing, from the dare hereof to the Effective Time, except as set
forth in Section 5.02 of the UCU Disclosure Schedule or as otherwise expressiy permirtted by this
Agreement. or as set forth in the UCU SEC Reports filed prior to the date hereof, withour the

prior wrinen consent of the Company (wiich consent shall not be unreasonzaniy withheld), UCU
will nou

{a) adopt or propose any change m its cemificate of incorporation or bylaws that
would be matenally adverse 10 the Company or its stockhoiders;

()  issue any UCU Class A Stock;

(c) declare. ser aside, make or pay any dividend or other dismibution, payabie in cash,
stock (other than a dividend on UCU Common Stock payable in UCU Common
Stock), property or otherwise, with respect to any of its capital stock (except for
regular quarterly cash dividends on the UCU Common Stock) or enter into any
agresment with respect to the voung of its captal stock;

() reciassify, directly or indirecty, any of its UCU Commen Stock or UCU Class A
Stock;

()  make any material change with respect to accounting policies or procedures, other
than actions in the ordinary course of business and consistent with past practice or
except as ailowed by changes in generaily accepted accounting principies;

£ take any acton that individually or in the aggregate, would reasonably be
expected to result in a material breach of this Agreement or knowingly make any

representation and warranty of UCU hereunder untrue in any material respect ar,
or as of any time prior to, the Effective Time;

(2) take any action, Or agree to take any action. that wouid result in the holders of
Company Common Stock receiving anything other than (i) the Merger
Copsideration in exchange for their Company Common Stock, or (ii) the
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securities or other censiderztion that UCTU Commeon Stock may be convered into
orior o the Effectuve Time as thougn the Company Common Stock had besn
converted into UCT Commen Stock prior 10 such action or agresment 10 act;

(h) {ake any acnem. or agree to take any acuon that wouid, individually or in the

aggregate. reasonabiy be expecitad o have a matenial adverse effect on the
nterests of hoiders of Company Common Stock unless (i) UCU shall have
received a written rzimess opiion of an investment banker of nanoenai reputation
1o the effect that such acuion 1s fair to the holders of UCU Common Stock and (i)
such action would not have an adverse eifect on hoiders of Company Common

Stock that would be disproponionately more adverse than the effect on holders of
UCU Commen Stock;

(1) consummate repurchases of UCU Common Stock other than repurchases of UCU
Comrmon Stock made in the ordinary course of UCU’s stock repurchase policy
consistent with past practice. except that UCU may consummate other
repurchases of UCU Common Stock so long as such repurchases combined with
repurchases rmade in accordance with UCU’s stock repurchase policy do not
reduce the number of outstanding snares of UCU Common Stock below the
nurnber of shares cutstanding on the date hereof’ or

G) agres or cornmut to do any of the foregoing.

Secrion £.03. Reorganization. During the period fom the date of this Agresmem
through the Effective Time. unless the other parties herero shall otherwise agree in writing, none
of UCU (including its Subsidianies) or the Company shall knowingly take or fail to take any
action which acdon cr failure would result in the failure of the Merger to qualify as a
reorganization within the meaning of Section 368(a) of the Code or would cause any of the
representadons and warranties set forth in the Company Tax Cemificate (as defined in Section

7.02(c)) or the UCTU Tax Certficate (as defined in Secdon 7.02(c)) to be untrue or incorrect in
any mareriai respect.

Sectrion 5.04. Rate Matters. Other than currently pending rate filings, each of UCU and
the Company shall discuss with the other any changes planned in the states of Missouri and
Kansas in its regulated electricity rates or charges, standards of service or accounting from those
in effect in those states on the date hereof and consult with the other prior to making any filing
{or any amendment thereta), or effecting any agresment, commitment, arrangement of consent.
whether written or oral, formal or informai, with respect thereto, and neither UCU nor the
Company shall make any filing to change its rates on file with any public urility commission

reguiatory authoriry in such states or the FERC that would have a material adverse effect on the
benefits associated with the Merger.

Lad
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ARTICLE V1 -
Addidonai Aoresments

Section 6.01. Mo Solicitation {a) Tae Ccmpany agress that. Tom and after the date
nereof. it shall not, nor shail it authorize or permit any officer, director or emeicves or any
investment banker. aftorney, accountant. agent or other advisor or representanve of the Company
(coilectively, the “Representatives” of the Company) to, (i} soiicit, initiate or kmowingly
encourage the submission of any Takeover Proposal (as defined below), (ii) emter into any
agreement with respect o a Takeover Proposai or (i) participate in any discussions or
negotiations regarding any proposal that constitutes, or may reasonably be expectzd to lead to,
any Takeover Proposal; provided. however, that if at any time prior to receipt of the Company
Stockholders’ Approval the Board of Directors of the Company determines in good faith, after
consuitation with outside counsel and firancial advisors, that failing 10 take such action could
reasonably be expected to be 2 breach of its fiduciary duties to the Company’s stockholders
under applicable law, and subject to providing 3 days prior written notice of its decision to take
such action to UCU, the Company may, in response to a Takeover Proposal made after the date
of this Agreement which was not solicited by it or its Representatives and which did not
otherwise result from a oreach of this Section 6.01 (x) furnish information with respect to the
Company to any person pursuant 1o a customary confidennaiity agreement (as determined by the
Company after consuitation with outside counsel) and (v) participate in discussions,
investigations and/or negouations regarding such Takeover Propesal. For all purposes of this
Agreement, “Takeover Proposal” means any proposal or offer 10 acquire, directly or indirectly,
in one transaction or a series of related ransactions, 20% or more of the shares of Company
Common Stock outstanding (whether, in either case, by purchase, merger, consolidation, share
exchange, business combinznon or other similar wansaction) or 20% or more of the assets of the
Company, other than the Merger or the transactions contempiated by Section 6.01(a) of the
Company Disclosure Schedule. The Company immediately upon ¢xecuton of this Agreement
shall cease and cause 1o be terminated all existing discussions or negotiations with any Persons
conducted heretofore with respect to, or that could reasonably be expected to iead to, any
Takeover Proposai. subject to the Company’s rights pursuant 1o this Section 6.01.

(b)  The Board of Directors of the Company shall promptly recommend the
adoption and approvaij of this Agreement and the Merger in accordance with Section 6.03, and,
except as set forth in this Section 6.01, neither the Board of Directors of the Company nor any
commirtee thereof shall (i) withdraw or modify, or propose publicly to withdraw or modify, the
approval or recommendation by such Board of Directors or such committee of the Merger or this
Agreement; (ii) approve or recommend, or propose publicly to approve or recommend, any
Takeover Proposal or (iii) cause the Company to enter into any letter of intent, agreement in
principle, acquisition agreement or other similar agreement (each, an “Acquisition Agreement”)
related to any Takeover Proposal. Notwithstanding the foregoing, if at any time prior to receipt
of the Company Stockholders’ Approval the Board of Directors of the Company determines in
good faith, after consultation with outside counse} and financial advisors, that it has received a
Takeover Proposai that constitutes a Superior Proposal and that failure to terminate this
Agresment and acceot such Supenor Proposal could reasonably be expected to be a breach of its
fiduciary duties to the Company’s stockholders under applicable iaw the Board of Directors of
the Company may (x) withdraw or madify its approvai or recommendation of the Merger and
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this A gresment. {v) approve cr recommend a Supencr Proposal or (z) Terminate this Agresment
{and concurrenty with or arter such termiunanon. if i so chooses. cause the Company o enter
into an Acguisinion Agresmsent With I2spect ¢ any Superior Propesaid, but
ume prior to receipt of the Company Stockholders’ Approvai a.ud only at a ame that is after the
third pusiness dav following recsipt of wmntten notice advising UCU that the Board of Directors
of the Company has received z Takeover Proposal that constitutes a Superior Proposal.
specifying the matenal terms and conditions of suca Superior Proposal and identifving the
person making such Superior Proposal. For all purposes of this Agreement. “Superior
Proposal” mezans a bona fide proposal made by a third party not affiliated with the Company to
acquire, directiy or inditrecty, for considerauon consising of casi and/or securities, more than
50% of the shares of Company Common Stock then outstanding (whether pursuant to a tender or
exchange offer, a merger, a share exchange or other business combinaton) or ail or substantially
all of the assets of the Company and otherwise on terms which the Board of Directors of the
Company deternnines in good faith (based on the written advice of an independent financial
advisor, which may inciude Salomon Smith Barney, Inc.) to be more favorable to the Company
and its stockholders than the Merger (taking into account any changes to the financial and other
contracrual terms of this Agresment proposed by UCU in response to such proposal and ail other
reievant financiai and swategic consideranons. ineluding, but not limited to, reievant legal,
financial, reguiatory and other aspects of the proposal. the third party making such proposal, the
conditions and prospects for completion of such proposai. the strategic direction and benefits

sought by the Company and anyv changes to this Agreement proposed by UCU in response to
such proposal).

In sach case oniy at a

(¢)  Nothing contained in this Section 6.01 shail prohibit the Company from taking
and disclosing to its stockhoiders a positon contempiated by Rules 14d-9 and {4e-2 promuigated
under the Exchange Act or from making any disclosure to the Company’s stockholders if, in the
good faith judgment of the Board of Directors of the Company, after consuitation with outside
counsel. such disclosure is required under appiicabie law; provided, that no such position shail be
taken or disclosed in a manner that is inconsistent with the recommendation in favor of approval

and adoption of this Agreement and the Merger uniess permurted by the provisions of Sections
6.01(a) and 6.01(b).

Sectuon 6.02. Proxy Statement: Registration Statement. (a) As promptly as
practicable after the execunon of this Agresment, UCU and the Company shail cooperate in
preparing and filing with the SEC the Proxy Statement and the Registration Statement (in which
the Proxy Staternent will be included). UCU and the Company shall use their reasonable best
efforts 10 cause the Regiswration Statement to become effective under the Securities Act as soon
after such filing as practicable and UCU shall aiso take such action as may be reasomabiy
required to cause the shares of UCU Common Stock issuable in connection with the Merger to
be rcgstcrcd or to obtain an exemption from regisration under apphcable state “blue sky” or
securities laws. Each of the Company and UCU shall furnish all information concerning itself
that is required or customary for inciusion in the Proxy Statement and the Registration
Statement. No representation, covenant of agreement contained in this Agreement is made by
the Company or UCU with respect to information supplied by the other for inclusion in the
Proxy Statement or the Regisranon Statement. The Company and UCU shall take such actions
as may be reasonabiy required to cause the Proxy Statement and the Registration Statement to

]
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comply as 10 form in all material respects with the Secuntes Act and the Exchange Act. The
Proxy Statement skail inciude the recommendation of the Board of Directors of the Company in
favor of approval and adoption of this Agreement and the Merger, 2xcept 1o the extent the Board
of Directors of the Company shali have withdrawn or modified its approvai or recommendarion
of this Agreement and the Merger as permutted by Secuon 6.01(b). Tne Company shall use
reasonabie best efforts 10 cause the Proxy Statement 1o be maiied to its stockhoiders, as promotly
as pracicable after the Regiswaton Statement becomes effecuve.

(o) UCU and the Company shall make all necessary filings with respect to the
Merger and the wansactions contempiated thereby under the Securines Act and the Exchange Act
and appiicable state blue siv iaws and the ruies and regulations thereunder. No filing of, or
amendment or suppiement 1o, the Registration Statement or the Proxy Statement will be made by
UCU or the Company without providing the other party the opportunity to review and comment
thereon. UCU or the Company wiil advise the other party, promptly afier it receives notce
thereof, of the time when the Registration Statement has become effective or any supplement or
amendment has been filed, the issuance of any stop order, the suspension of the qualification of
the UCU Common Stock issuabie in connection with the Merger for offering or sale in any
jurisdiction. or any request by the SEC for amendment of the Proxy Statement or the Registration
Statement or comments thereon and responses thereto or requests by the SEC for additional
informaton. If at any dme prior 1o the Effecuve Time any information reiating 10 UCU or the
Company, or any of their respective affiliates, officers or directors, should be discovered by
UCU or the Company which should be set forth in an amendment or suppiement to any of the
Registration Statement or the Proxy Statement, so that any of such documents would not include
any misstatement of a material fact or omit to state any material fact necessary to make the
statements therein, in light of the circumstances under which they were made, not misleading,
the party which discovers such information shall promptly notfy the other party hereto and an
appropriate amendment or supplement describing such information shall be promptly filed with

the SEC and, to the extent required by law, disseminated to the stwockholders of UCU and the
Company.

{¢)  The Company shail use best efforts 10 cause to be delivered to the Company and
UCU a iener of PricewaternouseCoopers LLP dated 2 date within two (2) business days before
the effective date of the Regiswration Statement and addressed to the Company and UCU, in form
and substance reasonably satisfactory to the Company and UCU and customary in scope and
substance for “cold comfort” letters delivered by independent public accountants in connection

with registration statements and proxy statements similar to the Proxy Statement and
Registraton Statement.

(d)  UCU shail use best efforts to cause to be delivered to the Company and UCU a
letter of Arthur Andersen LLP dated a date within two (2) business days before the effective date
of the Registration Statement and addressed to UCU and the Company, in form and substance
reasonably satisfactory to UCU and the Company and customary in scope and substance for
“cold comfort” letters delivered by independent public accountansts in conmection with

regisration statements and proxy statemenmts similar 1o the Proxy Statement and Registration
Staternent.

33



Schedule RKG-1
Page 39 of 55

(e} Tt snall be 2 condition w the majling of the Proxy Statem=at 10 the stockhoiders of
the Company that the Cerapany shail have received an opinion Tom Saiomon Smith Bamey Inc..
dated the date cof the Proxy Statement, to the erfect that. as of the date therscl, the Merger
Consideration is iair ;0 the neiders of Company Common Stock.

Section 6.03. Stockbolders’ Meeting =Zxceot w0 the extent that the Board of Directors
of the Company shail have withdrawn or modified its approval or recommendation of this
Agreement and the Merger as permined by Secuon 6.01(b), the Company shall take ajl steps
reasonabiy necessary 1o duly cail. give notice of, convene and hoid the Company Stockholders'
Meeting, wiil rezommend to its stockholders adoption and approval of this Agreement and the
Merger, will use reasonable best efforts to hold the Company Stockholders’ Mesting as soon as
practicable after the date hereof and will use reasonabie best efforis to solicit from its
stockholders proxies in favor of this Agresment and the Merger.

Sectdon 6.04. Access to Infermation. Upon reasonable notice and subject to applicable
law and other legal obiigations, each of the Company and UCU shall afford to the officers,
emplovess, accountants, counsei and other regresentagves of the other, reasonable access, during
normal business hours during the cenod prior to the Effectve Time,. to ail its propertes, books.
CONTac:S. commimnents and records and. durng such period. eacn of the Company and UCU
shall furnish promptly 1o the other (a) a copy of each repory, schedulie, registration statement and
other document filed or received by it during such peried pursuant to the requirements of federai
securities laws and (b) ail other information concerning its business, properties and personnei as
such other party raay reasonably request. Any such information furpished pursuamt to this
Section 6.04 shall be subject to the Conndennality Agresment dated as of October 26, 1998,
between UCU and the Company (the “Coniidentality Agreement™) which shall continue in full
force and effect unul the Effecuve Time. No informaton or knowledge obtained in any
investiganion pursuant o this Section 6.04 shall affec: or be deemed 1o modify any representation

or warranty contained in this Agresment or the conditions o the obiigations of the parties to
consummate the Merger.

Secrion 6.05. Notices of Cerrain Events.
noufy each other of

ra) UCU and the Company shail prompiiy

(1) any otice or other communicaton om any Person alleging that the consent of

such Person is or may be required in conpection with the transactions contemplated by this
Agreement; and

(i)  any ootice or other communication from any Governmentai Authority in
connection with the ransactions contempiated by this Agreement.

(b) the Company shall promptly notfy UCU of any actions, suits, claims,
investigations or procesdings commenced or, to its knowledge, threatened against, relating to or
involving or otherwise affecting the Company which, if pending on the date of this Agreement,
would have been required to have been disclosed pursuant to Sectiont 3.08 or which relate to the
consummation of the transactious contempiated by this Agresment.
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{c) UCY snall (1) promptly noury the Company Of any actiens. suits, ciaims.
investigations or procesdings commenced Of. 10 1ts knowiedge, threatened against. relating io or
invoiving or otherwise affzcing UCU or any of its Subsidiaries which. if pending on the date of
this Agresment, would Zave Deen reguired tc have besn disclosed pursuant to Section 4.08 or
which reiate to the conswmmation of the wansactions contempiated by this Agresment and (ii)
use its reasonabie esffors to inform the Company of the ccpsummanon of, or agreement 10
conswnmate, anv merger Cr any material acquisition or joint veature to the extemt UCU is
permited to so noufy the Company uniess such merger, scquisition or joint venture shall have
peen included in a UCU SEC Report or otherwise pubiicly disciosed.

Section 6.06. Appropriate Action: Consents: Filings. (a) Subject 0 the terms and
conditions of this Agresment UCU and the Company shall use their reasonabie best efforts to
(A) take, or cause to be taken, ail reasonable actions, and do, or cause to be done, all reasonable
things, necessary, proper or advizable under applicable laws to consummate the Merger and the
other ransactions contempiated by this Agresment as promptly as practcable, or (B} obtain from
any Governmental Authority any consents, licenses, permits, waivers, approvals, authorizations
or orders required to be odtained or made by UCU and the Company in conmection with the
authorization. execution and deiivery of this Agresment and the consummation of the
transactions contempiated nerein. and (C) make all necessary nlings, and thereafier make any
other reguired submissions. with respect 10 this Agreement and the Merger required under

applicable public urility laws and reguiations, the Securites Act. the Exchange Act and any other
appiicabie law;

() UCU and the Company shall give any notices to third parties, and use
reasonable best efforts 1o obtain any third party consents (A) niecessary, proper or advisable in
order to consumrnate the transactions contemplated by this Agreement or (B) required,
individually or in the aggregate. to prevent a UCU Material Adverse Effect or a Company
Material Adverse Effect rom occurnng prior to or after the Effective Time.

Section 6.07. Public Disciosure. UCU and the Company shall cooperate with each
other m the development of anc consult with each other before issuing any press release or
otherwise making any pubiic statemnent with respect to the Merger or this Agreement or the
transactions contemplated hereby and shall not issue any such press release without the consent

of the other party {which consent shail not be unreasonably withheld or delayed), except as may
be required by law, court process or by stock exchange rules.

Section 6.08. Reorganization. UCU and the Company shail each use its reasonabie best
efforts 1o cause the Merger 1o be treated as a reorganization within the meaning of Section 368(a)
of the Code, and UCU and the Company shall use their reasonable best efforts to obtain the
opinion of their respective counsel referred to in Sections 7.02(c) and 7.03(c).

Section 6.09. Affiliates. Within a reasonable time, but not less than 20 days, before the
Closing Date, the Company wili provide UCU with a list of those Persons who as of the Closing
Date will be, in the Company’s reasonable judgment, “affiliates” of the Company within the
meaning of Ruie 145 under the Securines Act or under any applicabie accounting rules (“Rule
145 Affiliates™)., The Company shall use its reasonable best efforts to deliver or cause to be
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deitversd 10 UCU on or prior o the Ciosing Date Tom each of the-Rule 1435 Affiliates. an
executed letter agresment, In a IoTm reasonabiy accepabie 1o UCT and the Company.

Section 0.10. Listing of Stock. UCU snail use its reasonabie best efforts to cause the

shares of UCU Common Stock (0 be issued in the Merger to be approved for lisung on the

NYSE on or prior to the Closing Dare. subject :c official notice of issuance.

Section 6.11. Indemnification of Directors and Officers. (a) To the fullest extent
permitted by law, from and after the Effecave Time, ail rights 1o indemnification as of the date
hereof in favor of the emplovees, agents, directors and officers of the Company with respect 0
their activities as such prior to the Efective Time, as provided in its arucles of incorporation and
by-laws in effect on the date thereor, or otherwise in effect on the date hereof, shall survive the

Merger and shall continue in full force and effect for a period of not less than six years from the
Effective Time.

(®)  To the extent, if any, not provided by an existing right of indemnification
or other agresment or poiicy, afier the Effecdve Time, the Surviving Corporation shall, to the
fuilest extent perminied by appiicable law, indemmify and hold harmiess, each present and former
director. officer, smpioves or agent of the Company (collectvely, the “Indemnified Parties’™)
against ail costs and expenses (including reasonable artomeys’ fees), judgments, fines, losses,
claims. damages, liabilities and sewiement amounts paid in connection with any claim, action,
suit, procesding or investigation (whether arising before or afier the Effective Time), whether
civil, administrative or investgative, arising out of of pernaining to any acton or omission in
their capacity as a director, officer. emplovee or agent (inciuding serving on the board of
directors or similar governing body of a third party at the request of, or as a designated director)
of the Company, in each case occurring before the Effective Time (including the transactions
contempiated by this Agreement); provided, however, that the Surviving Corporation shall not be
lable for any sentiement effected without its written comsent (which consent shall not be
unreasonably withheld). In the evemt of any such costs, expenses, judgments, fines, losses,
claims, damages, liabilities or settlement amounts (whether or not arising before the Effecrive
Time), (x) the Surviving Corporation shall pay the reasonable fees and expenses of counse!
seiected by the [ndemnified Parties, which counsei shail be reasonabiy sadsfactory to the
Surviving Corporation, prompily after statements thereior are received, and otherwise advance to
the [ndemnified Partes upon request reimbursement of documented expenses reasonably
incurred. in either case, to the extent not prohibited by the applicabie law and () the Surviving
Corporation shail cooperate in the defense of any such matter. The Indemmnified Parties as a
group may retain onlty one law firm (other than local counsel) with respect to each related matter
except to the extent there is, in the sole opinion of counsei to an Indemnified Party, under
applicable standards of professional comduct, a conflict on any significant issue between
positions of any two or more Indemnified Parties, in which case each Indemnified Party with a
conflicting position on such significant issue shall be entitled to separate counse! reasonably
satisfactory to the Surviving Corporation. In the event any Indemnified Party is required to bring
any acton to enforce rights or 10 collect moneys due under this Agreement and is successful in

such action, the Surviving Corporation shall reimburse such Indemnified Party for all of its
reasonable expenses in bringing and pursuing such action.
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{c) Sor a pencd of six (6) vears afer the Effecuve Time. the Surviving
Corporztion snali cause [0 de maimtaineg it eIfect the policies of direciers’ and officers’ liabiliry
insurance policy maintained by the Company; provided that the Surviving Corporaton may
substitute therefor poiicies of at least the same coverage conmtaining terms and conditions which
are substantially equivalent with respect 10 maners occurring prior 1o the Effecuve Time and
provided further that if the exasting D&O Insurance expires or is canceied dunng such period, the
Surviving Corporation shail use its reasonabie best £:Zoris 1o obtain substantiaily similar Hability
insurance with respect 10 Tnatlers ocewrming at ot prior to the Effective Time 10 the extent such
liability insurance can be mainrained annualiy at a cost 1o the Surviving Ccrporation not greater
than 200% of the annual aggregate premiums currently paid by the Company for such insurance,
and provided, further, thatr if the annual prermums of such nsurance coverage exceed such
amount, the Surviving Corporation shall maintain or obtain a policy with the best coverage
available, in the reasonable judgment of the Board of Directors of the Surviving Corporation, for
a cost not exceeding such amount.

(d) Inthe Event the Swviving Corporaton or any of its SUcCessors or assigns
(i) consoiidates with or merges into any other person and shall not be the continuing ar surviving
COTpOration or enury of such consciidation or merger or (ii) wansters ail or substanuaily all of its
properties and assets to any person, then and in either such case, proper provision shail be made
so that the successors and assigns of the Surviving Corporation shall assume the obligations set
forth in this Section 6.11. This Section 6.11 is intended to benefit {and shall be enforcsable by)
the Indemnified Parties and their respective heirs, executors and personal representatives,

Secrion 6.12. Companv__ Stock Ovtions and Resmricted Stock Awards:
Acknowledement with Respect to Company Stock Plans. (a) At the Effective Time, all

rights with respect to outstanding opuons, to purchase or other rights to acquire shares of
Company Common Stock (the "Company Stock Options") granted under any plan or
arrangement providing for the grant of options, restricted stock awards, stock units or other rights
to acquire stock to current or former officers, directors, employees or consultants of the
Company (the "Company Stock Plans®), whether or not then exercisable, shall be converted
into and become tights with respect ¢ UCU Common Stock, and UCU shall assume each
Company Stock Option in accordance with the terms of the Company Stock Plan under which it
was issued and any stock option or similar agreement by which it is evidenced. From and after
the Effecuve Time, (i) eaca Company Stock Option assumed by UCU shall be exercised solely
for shares of UCU Commeon Stock; (ii) the number of shares of UCU Common Stock subject to
each Company Stock Option shall be equal to the number of shares of Company Common Stock
subject to such Company Stock Option immediatety prior to the Effective Time multiplied by the
Exchange Ratio and (iii) the per share exercise price under each Company Stock Option shail be
adjusted by dividing the per share exercise price under such Company Stock Option by the
Exchange Ratio and rounding 1o the nearest cent (each, as so adjusted, an "Adjusted Option");
provided, that the terms of each Company Stock Option shall be subject to further adjustment as
appropriate to reflect any stock split, stock dividend, recapitalization or other similar transaction
subsequent to the Effective Time; and, provided further, that the number of shares of UCU
Common Stock that may be purchased upon exercise of any Adjusted Option shall not include
any fractional share and. upon exercise of such Adjusted Option, a cash payment shall be made
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for any fractionai share based upon the closing price of 2 spare of UCU Common Stock on the
. NYSE eon the last zading day of the calendar month immediately preceding the daie of exercise.
() The adiustments provided hersiz with respec: o any Company Stock
Cptions that are “incentive stock optons” as defined in Sectien 422 of the Code shall be and are
intended 1o be effected in 2 manner whicl s consistent vt Section 424(a) of the Code,

(© At the Effective Time, all restricted stock awards ("Company Restricted
Stock Awards™) granted by the Company under a Company Stock Plan, whether or not then
vested, shall be converted into UCU Common Stock and shall thereaster be free of any and ail
restrictions {whether cn tansferavility or otherwise). The number of shares of UCU Common
Stock into which each Company Restricted Stock Award shall be cenverted shail be equai to the
number of shares of Company Cormmon Stock subject to such Company Restricted Stock Award
immediately prior to the Effective Time multiplied by the Exchange Ratio; except that in lieu of
any fractonai share of UCU Comunon Stock resulting from such conversion, the holder of the
Company Restricted Stock Award shall be entitled 10 cash (withour interest) in an amount equal

to such Facrional part of a shars of UCU Common Stock multpiied by the Average Trading
g
ITICE.

(d) At the Effecuve Time. all stock units in respect of shares of Company

Commoen Stock (“Company Stock Units™) granted by the Company under the Company’s Stock

Unit Plan for Directors shall be converted into stock units in respect of shares of UCU Common

Stock. The number of shares of UCU Common Stock covered by such stock units after the

conversion shall be eguai to the number of shares of Company Common Stock covered by the

. Company Stock Units immediately prior to the Effective Time multiplied by the Exchange Ratio,
except that in Hew of any fractional share of UCU Common Stock resuiting from such

conversion, the holder of the Company Stock Units shall be enttled to cash {without interest) in

an amount egual to such fractional part of a share of UCU Common Stock muitiplied by the
Average Trading Price.

{e) As soon as pracucable following the Effective Time, UCU shall prepare
and file with the SEC a regismadon statement on Form S-8 (or another appropriate form)
registering a number of shares of UCU Common Stock equal to the number of shares subject to
the Adjusted Options (or shail cause such Adjusted Options to be deemed opuons issued
pursuant to 3 UCU stock option pian for which shares of UCU Common Stock have previously
been registered pursuant to an appropriaie regiswration form). Such registration statement shall be
kept effective (and the current status of the initial offering prospectus or prospectuses required
thereby shall be maintained) for at least as long 2s any Adjusted Options remain outstanding.

3] Except as otherwise contempiated by this Secton 6.12 and except to the
extent required under the respective tetms of the Company Stock Options or other applicabie
agresments, all reswictions or limitations on wransfer with respect to Company Stock Options
awardeqd under the Company Stock Plans, to the extent that such resmrictions or limitations shail
not have already lapsed. shall remain in full force and effect with respect to such aptions after
giving effect 1o the Merger and the assumption of such options by UCU as set forth above.
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(g)  LUCU zcknowiedges that the consurnmation of the. Merger will constitute a

“change in conmol” as such term is deflned in those Company Stock Plans listed on Schedule
6.12.

(h) Wi respect o those individuais who, subsegquent to the Merger, shall be
subject to the reporting recuirsments under Section 16(a) of the Exchange Act. the Surviving
Corporation shall administer the Company Stock Plans, where appiicabie. in 2 manner that
compiies with Rule 160-3 under the Exchange Act.

Section 6.13. Benefits Continuation: Severance. {a} Comparabie Benefits. For not
less than eighteen months fcliowing the Effective Time, UCU shall provide, or shall cause its
Subsidiaries to provide benefts that are, on a benefit-by-benefit basis, no less favorable than as
provided under the Company Benent Arrangements and the Company Empioyee Plans as in
effect on the date hereof. {or empioyees of the Company as of the Closing Date (“Affected
Empioyees”) and for former employees of the Company (“Former Employees™), and shail
provide access to UCU"s empicyee stock purchase plan as scon as permissible following the
Closing Date under the iaw and such pian. Following the period described in the first sentence
of this Secton 6.13, UCU ana its Subsidianes shall provide, 10 the extent permined by law,
ampioyes benefits 10 the Affected Empioyees that are no less favorabie than those provided by
UCTU 1o other similarly situated empioyees of UCU. UCU shall compiy with the terms of all the
Company Emploves Plans. Company Benexnit Arrangements and other contractual comminnents
in effect immediately prior to the Efective Time berween the Company and Affected Employess
or Former Employees, subject to any reserved right to amend or termipate any Company
Empioves Plan, Company Benefit Amrangement or other severance or conwactal obligation;
provided, however, that no such amendment or termination may be inconsistear with UCU’s
obligations pursuzant w0 the first two semtences of this Sectiop 6.13. Without limitng the
generality of the foregoing, UCU agrees to honor all obligations for severance pay and other
severance benefits 1o Affected Empioyees according to their terms, subject 10 any reserved right
10 amend or terminate any Company Employee Plan, Company Benefit Arrangement or other
severance or contractual obligation: provided, however, that no such amendment or ierminaton
may be inconsistent with UCL”s obligations pursuant to the first two sentences of this Section
6.13. UCU shall honor ail vacauon. holiday, sickness and personal days accrued by Affected
Empioyees and, to the extent applicable, Former Empioyees as of the Effective Time. Following
the period described in the first sentence of this Secton 6.13, and for so long as UCU or any
successor or Subsidiary maintains any heaith plan covering any active or former employee, UCU
or its Subsidiaries wiil provide health and life benefits, (but no accidental death and
dismemberment benefits) to existung retirees of the Company as of the Closing Date and
Affected Empioyees who retire within eighteen months of the Closing Date (and who meet the
eligibility requirements of the Company’s retiree health and life plans) which are, in the
aggregate, at least comparable to the benefits provided to simiiarly situated retiress of UCU or, if
better, the benefits provided to active employees of UCU or any successor {except that coverage
provided past the age of 65 shall be coordinated with Medicare in a2 manner similar to that
currently in effect with respect o suchk Company retirees), and with UCU having the right,
foilowing the pericd described in the first sentence of this Section 6.13, to increase the portion of
the premiums paid by such Company retirees by 15% per year undl the porrion of the premium
paid by such Company retrees is comparable in percentage to the portion of the premium paid
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by similarly situated UCU redrees (except that the pordon of the-premuwm paid oy such
Company retiress past the ags of 63 snail be increased in the same manner as :ne poruon of the
premium paid by suca Company renress vounger than age 63); provided. Sowever, that UCU
may modify the cost sharing ratio and prermuum rates in accordance with the past pracice of the
Company. Former Empiovess and Affected Empiovess shail be offersd the opuon 1o purchase
UCU denral and vision pian coverage at premiums egqual to those paid by reured and acrive UCL
emplovees, respecively, during tne frst open enrollment peniod foilowing the penod described
in the first semtence orf thus Secuon 012,

(b)  Pariicipanion in Benent Plans. Zmpiovees shail be given credit for ail
service with the Company (or service credited by the Company) under ail empioyee benefit pians
and arrangements currently maintained by UCU or any of its Subsidiaries (and, with respect to
any employee benefit plan established by UCU or any of its Subsidiaries in the future to the
extent that similariy situated emplovees of UCU are given credit for their service with UCU) in
which they are or become participants for purposes of eligibility, vesting, benefit accrual, level
of participation contribution. and for purposes of qualifving for eariy reurement or other benerits
tied to periods of service. subiect to an offset, if necessary, to aveid dupiicarion of benefits, to the
same extent as if renderec to UCU or any of 11s Subsidiaries. UCU shail waive or cause to be
waived any presxisting condition iirnitation applicable to an Affected Emvioves other than any
limitation already in effect with respect to such Affected Empioyee that has not been satisfied as
of the Closing Date under the similar Company Empioyee Plan or Company Benefit
Arrangement. UCU agrees to recognize {(or cause to be recognized) the doilar amount of ail
expenses incurred by Affected Employees during the calendar year in which the Effective Time
occurs for purposes of satisfving the calendar year deductibles and co-payment limitations for
such vear under the reievant benefit plans of UCU and its Subsidiaries. Following the period
described in the first sentence of this subsection (b), UCU and its Subsidiaries shall provide, to
the extent permined by applicable law, employee benefits to the Affected Employees that are no
less favorable than those provided by UCU to other similarly situated empiovees of UCU.

(¢)  No provision in this Secdom 6.13 shall be deemed to constirute an
empiovment conmact berween the Surviving Corporation and any individual. or a waiver of the
Surviving Corporanon's right to discharge any empioyee at any time, with or without cause.

(d)  Non-discriminarion. Subject to applicable collecive bargaining
agreements, for a period of two years following the Effectve Time, any reductions in workforcs
in respect of employees of the Surviving Corporation shall be made on a fair and equitable basis,
in light of the circumstances and the objectives to be achieved without regard to whether
employment was with the Company or UCU, and any employees whose employment is
terminated or jobs are climinated by the Surviving Corporaton during such period shall be
entitled to participate on a fair and equitable basis in any job opportunity empioyment placement
programs offersd by the Surviving Corporation. Any workforce reductions carried out following
the Effective Time by the Surviving Corporation shail be done in accordance with all applicable
collectve bargaining agreements, and all laws and regulations governing the employment
relatonship thereof inciuding, withour limitaton, the Worker Adjustment and Retraining
Notification Act and reguiations promuigated thereunder, and any comparable state or iocal law.
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Section 6.14. Operarion of Company’s Busipness after Closine. UCU wiii conduct the
Company s business {0 maintain e eificlent and nigh quaiiry service provided by the C ompany
and to wtis end wiii consuit with the Advisory Board designated pursuant to Secton 1.04 on
marnters reiating to the business in the Company's current service areas. UCU wiil continue an
oIfice 1n jopiin.

Section 6.15. Takeover Starutes. 7 any Takeover Statute is or may become applicabie
to the Merger, each of UCU and the Company snall take such actions as are necsssary so that the
Merger and the other wansactions comtemipiated bty this Agresment may be consumtnated as
promptly as practicable on the terms contempiated hereby and otherwase act to eliminate or
mintmize the sffects of anv Takeover Statute on the Merger and such other transactions.

Section 6.16. Disclosure Schedules. On or before the date of this Agreement, (i) the
Company has delivered 12 UCU the Company Disciosure Schedule accompanied by a certificate
signed by a duly authorized financial officer of the Company stating that the Company
Disciosure Schedule is being delivered pursuant to this Section 6.16 and (ii) UCU has deliversd
to the Company the UCU Disciosure Schedule accompanied by a certificate signed by a duly
authorized financial officer of UCT stating that the UCT Disciosure Schedule is being delivered
sursuant to this Section 6.16. The Company Disciosure Schedule and the UCU Disciosure
Schedule constitute an integrai part of this Agresment znd modify the respective representations,
warrantes. covenants or agresments of the parties heretwo contained hersin to the extent that such
representations, warranties, covenants or agreements expressly refer to the Company Disclosure
Schedule or the UCU Disciosure Schedule. Any and all statements, representations, warranties

or disciosures set forth in the Company Disclosure Scheduie and the UCU Disclosure Schedule
shail be deemed to have been made on and as of the dare of this Agresment.

Section 6.17. Charitable and Economic Deveiopment Support. The parties agree that
provision of charitable contributions and community support in the service area of the Company
serves a number of important goals. For a period of at least five years following the Effective
Time, the Surviving Corporation shall provide, directly or indirectly, charitable contributions and
community support within the service area of the Company at levels substantially comparable to
and no less than the levels of chantable cenmributions and communiry support provided by the

Company within the Company’s service area within the two-year period immediately prior to the
Effecuve Time.

Section 6.18. Transition Task Foree,

a. The Company and UCU shail create a special transiton task force to be led by

Jim Miller, and in addition, to comsist of two members nominated by the Company and wo
addirional members nominated by UCU.

b. The funcuons of the task force shall inciude (i) serving as a conduit for the flow
of informanon and documents berween the parties, (ii) development of transition plans and such

other marters as may be appropriate and (iil) otherwise assisting the Company and UCU in
making an orderly transition.
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<. The Company and UCU wiil cooperate fuily with the transition task force.

Secrion 6.19. Termination of DRIP. The Company shail either (1) terminate the DRIP
20 later than 30 davs prior o the andcipated Effecuve Time or {il) cause the DRIP to be
administered oniy as an “open marker” purchase plan {i.e, shares issuable under the DRIP wouid
be purchased in the open market) during the 30 days prior o the antcipated Effective Time.

Section 6.20. Dividend Record Date. The Company agress to coordinate with UCU in
establishing the record date in the quarter in which the Closing occurs for the payvment of any
dividends on the Company Common Stock in order to assure that the hoiders of record of
Company Commeon Stock (i) are enttled to receive a dividend on either Company Common
Stock or UCU Common Stock received in the Merger in the guarter in which the Closing occurs,

and (ii) are not entitled to receive a dividend in such quarter on both Company Common Stock
and UCU Common Stock received in the Merger.

Section 6.21. Real Estate Transfer Taxes. The Surviving Corporaton shall pay all
state or local reai property transfer. gains or simuiar Taxes. if any (collectively, the “Transfer
Taxes™, atributable 1c the wansfer of the beneficiai ownership of the Company’s and its
Subsidiaries’ reai propertes. and any penaities or interest with respect thereto, payable in
connection with the consummadon of the Merger. Pror o the Efective Time, the Company
shall cooperate with UCU in the preparation of any returns that wiil be filed with respect to the
Transfer Taxes, including suppiying in 2 timely manner a complete list of all reai property
interests held by the Company and its Subsidiaries and any information with respect to such
proverties that is reasonably necessary to complete such remuns. The porton of the
consideration allocabie to the real properties of the Company and its Subsidiaries shall be
determined by UCU in its reasonable discretion. The stockholders of the Company (who are
intended third-party beneficianies of this Section 6.21) shall be deemed to have agreed to be

bound by the allocation established pursuant to this Section 6.21 in the preparation of any return
with respect to the Transrer Taxes.

Section 6.12. Assumprion of Debt Obligatons. The Company and UCU spall
cooperate with one another to cause the Surviving Corporaton to expressly assume, at the
Effective Time, any indebtedness of the Company which requires express assumption of the
Company’s obligations as set forth in Section 3.04 of the Company Disclosure Schedule.

Section 6.23. Amendment of First Mortgage Bond Indenwre. The Company shall
use its best efforts to obtain within 120 days of the date hereof the consent of the requisite
nurnber of holders of bonds issued under the Company’s Indenture of Mortgage and Deed of
Trust, as amended (the “Indentmure”) to amend the Indenture in a manner reasonably acceptable
to UCU to delete the last sentence of Section 4.11 of the Indenture and to make any appropriate
conforming changes at a total cost (including consent payments to the bondholders and iegal and
financiat advisor fees) reasonably acceptable to UCU. If such consents are not obtained within
the applicable time period at a cost reasonably acceptable to UCU, UCU, in its soie discretion.

may terminate this Agreement as provided on Section 6.23 of each of the Company Disclosure
Schedule and the UCU Disciosure Scheduie.
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ARTICLE V11
Conditions to Merger

Secton 7.01. Conditions to Fach Partv’s Obligations. The respectve obligations of

each party to this Agresment 10 consummarte the Merger and the tansactions contempiated
hereov shail be subiect to the satisiacuon of the following conditions:

(a) Company Stockhalders’ Approval. The Company Stockniolders’ Approval
shall have been obtained.

(b)  Waiting Periods; Required Statutory Approvais. The waiting period
applicable to the consummation of the Merger under the HSR Act shall have expired or been
terminated and the Company Required Statutory Approvals and the UCU Required Statutory
Approvals shail have been obuained, such approvals shall have become Final Orders (as defined
below), and none of such approvals or Final Orders shall require or be conditioned upon any
requirement that any of the Company. UCU or the Surviving Corporation provide any
undertaking or agresment. or change or dispose of any assets or business operations, or take or
refrain from taking any other action. which would cause, individually or in the aggregate, either
(i) a UCU Material Adverse Effect, or (ii) a material adverse effect on the financial conditon,
income, assets, business or prospects of the business operations presently owned and operated by
the Company. For purposes of this Section, the determinaton of UCU Material Adverse Effect
may, without limitation, include the failure of the Public Service Commission of the State of
Missoun (*MPSC™) to artculate prior to Closing, its policy on the extem 10 which the Surviving
Corporarion may recover the Premium (as defined below) refated to this ransaction. The term
“Premium” means the excess of (xx) the value, as of the Effective Time, of the UCU Commean
Stock issued to holders of Company Common Stock as a result of consummation of the Merger
plus all amounts paid in lieu of fractional shares under Article IT and all Cash Consideraton paid
to hoiders of Company Common Stock pursuant to Section 2.02, over (vy) the net book value of
the Company’s assets subject to reguiaron by the MPSC. A “Finai Order” means action by the
relevant reguiatory authority which has not been reversed, staved, enjoined, set aside, annuiled or
suspended, with respect 10 which any waiting period prescribed by law before the transactions
contempiated hereby may be consummated has expired, and as to which ail conditions to the
consummation of such transactions prescrived by law, regulation or order have been satisfied.

(¢)  No Injuncrions or Restraints. No temporary restraining order, preliminary
or permanent injunction or other order issued by any court of competent jurisdiction or other
legal or regulatory restraint shall prohibit the consummation of the Merger.

(d)  Regisrranion Statement. The Regiswation Statement shail have become
effective under the Securities Act and shall not be the subject of any stop order or proceedings
seeking a stop order.

()  Lisring of Stock. The shares of UCU Common Stock to be issued in the
Merger (including shares of UCU Common Stock issued or issuable in respect of Company
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Stocik Options and Company Restricted Stock Awards) snall have been approved for listing on
the N'YSE, subject o official nouce or 1ssuancs.

Section 7.92. Additional Conditions to Qbligations of UCU. The opiigations of UCU
to consummate the Merger and the wansactions contempiated heredy shall be subject to the
satisfaction of the following additional conditions, zny of which may be waived in writng
exclusively by UCU:

(a)  Represemations and Warranzies. The representations and warranties of
the Company set forth in this Agresment that are quaiified by the Company Material Adverse
Effect shail be ue and correct as of the Closing Date and the representadons and warranties that
are not so qualified, taken together. shall be ue and correct in all materiai respects, in each case
as though made cn and as of the Closing Date (except to the extent any such representation or
warranty expressiy speaks as of an eariier date); and UCU shall have received a certificate signed
on behalf of the Company by the chief executive officer of the Company to such effect.

(b)  Performance of Obligarions. The Company shall have performed in all
materiai respects each obligation and agreement and shail have compiied in ail material respeets
with each covenant required to be pertormed and compiled with by it under this Agreesment at or
prior to the Effective Time; and UCU shall have received a certficate signed on behalf of the
Company by the chief executive officer of the Company to such effect.

(¢)  Tax Opinion. UCU shall have received a wrirten opinion from Blackwell
Sanders Peper Martn LLP, counsei to UCU, to the effect that the Merger wiil be weated for
federal income tax purposes as a reorgamization within the meaning of Section 368(a) of the
Code. [n rendering such optmon, such counsel may require and rely upon reasonable
representations and certificates of UCU (including, without limitation, representations contained
in a cerificate of UCU) (the "UCU Tax Certificate™) and the Company (inciuding, without

limitation, representations contained in a cerrificate of the Company (the “Company Tax
Cerdficate”).

(d) Company Material Adverse Effect. No Company Materiai Adverse Effect
shall have occurred and there shall exist no fact or circumstance which is reasonably likely to
have a Company Material Adverse Effect.

(e) Amendment of Indenture. The Indenture shall have been amended as
descrived in Secton 6.23.

Section 7.03. Additional Conditions to Obligations of the Companv. The obligation
of the Company to effect the Merger is subject to the satisfaction of each of the foilowing
additional conditions, any of which may be waived in writing exclusively by the Company:

(a) Represemations and Warranties. The representations and warranties of
UCU set forth in this Agreement that are qualiified by the UCU Material Adverse Effect shall be
true and correct as of the Closing Date and the representations and warrandes that are not so
qualified, taken together, shall be true and correct in ail material respects, in each case as though
made on and as of the Closing Date (except 1o the extent any such representation or warranty
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expressiy speaks as of an sariler datey; and the Company shail have received a cerificate signed
on pehnaif of UCU by the chief sxecuuve officer of UCLU 1o such effect.

1)) Perrormance of Obiigations. UCU shall have performed in ail material
respects each obligation and agresment and shall have compiied in ail material respects with
each covenant reguired 1o be pericrmed or compiled with by it under this Agresment at or prior
to the Effective Time; and the Company shall have received a certificate signed on behnaif of
UCU by the chief executive officer of UCU to such sifect.

(€ Tax Opinion. Tne Company shall have received a written opinion from
Cahill Gordon & Reindel, counsel to the Company, to the effect that the Merger will be treated
for federal income tax pusposes as a reorganizaton within the meaning of Section 368(a) of the
Code. In rendering such opinion, such counsel may require and rely upon reasonable
representations and certificates of UCU (including, without limitation, representations contained
in the UCU Tax Certificate) and the Company (inciuding, without limitation, representations
contained in the Company Tax Certificate); and UCU and the Company agres that, to the exient
thev can muthfuily do so, they will make such representations and deliver such certificares.

{d) UCU Mateniai Adverse Effecz. No UCU Materiai Adverse Effect snall
nave occurred and thers snall exist no fact or circumsiance which is reasonably likely to have a
UCU Materiai Adverse Effect.

ARTICLE Vi
Termination

Section 8.01. Termination. This Agreement may be terminated at any time prior to the
Effective Time by written notice by the terminating party 1o the other party, whether before or

after approval of the marers presented in connection with the Merger by the stockholders of the
Company:

(a) by mutual wrinen consent of UCU and the Company; or

(®) by either UCU or the Company, if the Effecive Time shall not have
occurred on or before June 1, 2000 (the "Termination Date"); provided, however, that if on the
Termination Date the conditions to the Closing set forth in Secton 7.01(b) shall not have been
fulfilled but all other conditions to the Closing shall have been fulfilled or shall be capabie of
being fulfilled, then the Termunation Date shall be extended to December 31, 2000; and
provided, further, that the right to terminate the Agreement under this Section 8.01(b) shall not
be available to any party whose failure two fulfill any obligaton under this Agreement has been

the cause of, or resuited in, the failure of the Effective Time to occur on or before the
Temmination Date; or

(c) by either UCU or the Company, if 2 court of competent jurisdiction or
other Governmental Authority shail have issued a fipal, non-appeaiable order, decree or ruling,
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OT laken any other acticn. ~aving the

effect of permanentiy resTaining, enjoining or otherwise
nrouotung the Merger; ot

(d) by either UCU or the Company if, at the Company Steckiolders’ Meeting
(inciuding any adjournment or posmonement thereor}, the requisite voie of the stockholders of
the Company in favor of this Agresment and the Merger shall not have been obtained; or

(e) oy UCT, 1f a breach of or failure to perform any representation, warranty,
covenant or agreement on the part of the Company ser forth In this Agresment shall have
occurred which wouid cause the cenditions set forth in Secaons 7.02(a) or 7.02(b) not to be
satisfied, and such breacn or failure shall not have been remedied within 45 business days after
receipt by the Cormpany of notice in wrting from UCU specifying the nature of such breach and
requesting that it be remedied or UCU shall not have received adequate assurance of a cure of
such breach within such 45 business-day perniod; or

() by UCL, if the Board of Directors of the Company (i) shall not have
recommended or shall have withdrawn or modified its recommendation of this Agreement and

the Merger or (i) shall have zpproved or recommended a Takeover Proposal. other than the
Merger; or

() by UCU, if the Company or any of its Affiliates shall have materially ang
knowingly breached the covenant contained in Section 6.01; or

(hy by the Company in accordance with Section 6.01(b); provided, that it has
compiied with the notice provisions thereof; or

(i) by the Company, if a breach of or failure to perform any representation,
warranty, covenant or agresment on the part of UCU set forth in this Agreement shall have
occurred which would cause the conditions set forth in Sections 7.03(a) or 7.03(b) not to be
satsfied, and such breach or failure shall not have been remedied within 20 business days after
receipt by UCU of notuice in writing from the Company, specifying the nature of such breach and

requesting that it be remedied or the Company shall not have received adequate assurance of a
cure of such breach within such 20 business-day pertod.

Section 8.02. Effect of Termination. In the event of terminarion of this Agreement
pursuant to Section 8.01, there shall be no liability or obligation on the part of UCU, the
Company, or their respective officers, directors, stockholders or Affiliates, except as set forth in
Section 8.03 and except to the extent that such termination resuits from the willful breach by a
party of any of its representations, warranties, covenanis or agreements contained in this
Agreement; provided that the provisions of Sections 8.02, 8.03, 9.02 and 9.07 of this Agreement

and the Confidennajity Agreement shall remain in full force and effect and survive any
terminarion of this Agreement.

Section 8.03. Fees and Expenses. (a) Except as set forth in this Section 8.03, all fees
and expenses incurred in connection with this Agreement and the transactions contempiated
hereby shall be paid by the party incumring such expenses, whether or not the Merger is

in
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consummated; provided, rowever, that UCU and the Company shail -share =quaily all fees and
expenses, cther than atormevs’ and accounting fess and expeuses. incurred in relation to the
printing and filing of the Proxy Statement {inciuding any related preiiminary materiais) and the
Registration Statement (inciuding financial siatements and exhibits) and anvy amendments or
supplements thereto.

(®)  If this Agreement is termunated by UCU pursuant to Section 8.01(e) or by
the Company pursuant to Secuon &.01(i), the non-terminating party shall reimburse the other
party for all reasonable costs and expenses incurred by it in connection with this Agreement and
the transactions contempiated hereby, including without limitation, {ess and expenses of counsel,
financial advisors. accountants, actuanies and consultamts and the other party’s share of all
printing and filing fees. Such amounts shall be payable only upon due presentation by the
terminating party of a written summary of such expenses, in reasonable detail, within 30 days
after the date of termination. and in no event shall the aggregate amount payable under this
Secton 8.03(b) excead $1.75 miilion.

(¢)  If this Agreement is terminated by UCU pursuam to Section 8.01(f) or
Section 8.01(g), the Company shall pay to UCU a termination fes of $15 million in cash within
five business days afier sucn terminaton.

(d)  If this Agreement is terminated by the Company pursuant to Section
8.01(h), the Company shall pay 10 UCU a termination fee of 315 million in cash within five
business days after such terrmination.

(¢)  Ifthis Agreement is terminated by either UCU or the Company pursuant
to Secton 8.01(d), a Takeover Proposali shall bave been made prior to the date of the Company
Stockholders’ Meerting, and, if within 24 months of such termination the Company shall enter
into an Acquisition Agresment relating to such Takeover Proposai, the Company shall pay to

UCU a terminanon fee of $15 million in cash within five business days after the execution of
such Acquisition Agreement.

Section 8.04. Amendment. This Agresment may be amended by the partes hereto, by
action taken or authorized by their respective Boards of Directors, at any time before or after
approval of the matters presented in connecton with the Merger by the stockholders of the
Company, but, after any such approval, no amendment shall be made which by law requires
further approval by such stockholders without such further approvai. This Agreement may not
be amended except by an instrument in writing signed on behaif of each of the parties hereto.

Section 8.05. Extension: Wajver. At any time prior to the Effective Time, either party
hereto may, to the extent legaily ailowed, (i) extend the time for the performance of any of the
obligations or other acts of the other party hereto contained herein, (ii) waive any inaccuracies in
the representations and warranties of the other party hereto containeqd herein or in any document
delivered pursuant hereto and (iii) waive compliance with any of the agreements or conditions of

the other party hereto contained herein. Any agreement on the part of a party hereto to any such

extension or waiver shall be valid only if set forth in a written instrurnent signed on behalf of
such parry.
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ARTICLE IX
Misceiianeous

Section 9.01. Non-survivai of Representarions. Warranties and Agdreements. None
of the representations. warrantes. covenants and agresments in this Agresment or in any
insTument deliversd pursuant to tus Agresment shall survive the Effective Time, except for
Section 6.11 and the other covenants and agreements which, by their termus, are 10 be performed
after the Effective Time. The Confidentiality Agresment shall survive the execution and delivery

of this Agreement but shall terminate and be of no further force and effect as of the Effective
Time.

Section 9.02. Notices. All nonces and other communications hereunder shall be in
writing and shall be deemed given if delivered personaily, telecopied (which is confirmed) or
maiied by registered or certified mail (renurn recsipt requested) to the parties at the following
addresses (or at such other address for a party as shail be specified by like notice):

(a) ifto UCU, 10

UtiliCorp United Inc.

20 West Ninth Street

Kansas City, Missouri 64105
Attenton: Richard C. Gresn, Jr.
Facsimiie: (816)467-3595

with a copy to:

Blackwell Sanders Peper Martin LLP
2300 Main, Suite 1000

Kansas City, Missouni 64108
Attenton: Linda K Tiller, Esq.
Facsimile: (816)983-8080

(b}  if to the Company, to:

The Empire District Electric Company
602 Jopiin St.

Joplin, Missouri 64801

Attenton: Myron W. McKinney
Facsimile: (417) 625-5153

bX|
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with a copy 10! -

Cahill Gordon & Reindet

80 Pine Stree:

New York, NY 10005
Attenton: Gary W. Woif. Esq.
Facsimile: (212) 269-5420

Section 9.03. Interpretation. When a reference is made in this Agreement to a section,
such reference shall be t0 a Section of this Agreement uniess otherwise indicated. The table of
contents and headings contained in this Agreement are for reference purposes only and shall not
affect in any way the meaning or interpretation of this Agreement. Whenever the words

“inciude,” “includes” or “including” are used in this Agreement they shall be deemed to be
followed by the words “withour limitation.”

Section 9.04. Disclosure Schedules. Each exception to a secdon of this Agresment set
forth in the UCU Disclosure Schedule or the Company Disclosure Scheduie will specifically
refer {including by cross-reference) to the section of the Agreement 1o which it reiates. Any item
disclosed in the UCU Disclosure Schedule or the Company Disciosure Schedule under any
specific section number thereof or disclosed in reference to any specific section hereof shail be
deemed to have been disclosed by UCU or the Company, as appropriate, for all purposes of this
Agreement in response to other sections of either the UCU Disclosure Schedule or the Company

Disclosure Schedule, as the case may be, to the extent that such disciosure is specifically cross-
referenced to such other section(s).

Section 9.05. Counterparts. This Agreement may be executed in counterparts, all of
which shall be counsidered one and the same agreement and shall become effective when the

counterparts have been signed by each party and delivered to the other party, it being understood
that both parties ne=d not sign the same counterpart.

Section 9.06. Entire Agreement: Third Partv Beneficiaries. This Agreemem
(inciuding the documemts and the inswuments referred to herein) (i) constitutes the entire
agreement and supersedes all prior agreements and understandings, both written and oral, among
the parties with respect to the subject matter hereof, and (if) except as provided in Sections 1.04

and 6.11 and this Section 9.06, is not intended to confer upon any Person other than the parties
hereto any rights or remedies hereunder.

Section 9.07. Governing Law. This Agreement shall be govemned and construed in
accordance with the laws of the State of Kansas without regard to any applicable conflicts of law
rules. Each party hereto irrevocably and unconditionaily consents and submits to the jurisdiction
of the courts of the State of Missouri and of the United States of America located in the State of
Missouri for any actions, suits or proceedings anising out of or relating to this Agreement and the
transactions contemplated heredby, and further agrees that service of any process, summons,
notice or document by U.S. registered or certified mail to the party ar the address specified in
Secton 9.02, shall be effective service of process for any action, suit or proceeding brought
against such party in any such court. Each party hereto hereby irrevocably and unconditionally
waives any objection to the laying of venue of any action, suit or proceeding arising out of this
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ent or the ransaciic..s coniempiated RETESY. N e coums of the State of Missoun foc3ied
:n Kansas Cirv. Missoun 7 (e Uruted States of Amenca iocatea in Kansas Ciry, Missoun. ana

-
sl

2recv fumner (TEVOCACivy ana unconditionaily wailves and agress not to piezd cr cialm o any
such court that any $uea 3UoN. SUit or proce=cing Srought il any such court aas been bDrought in
an mconvenient forum. . any provision af tus Agresment is heid o be unenforceabie tor any
reason. «» shail te modified rather than voided. 17 possibie. 1 craer o achieve the intent of the
carties ¢ ihe axien! cossinie.

MY

igresm

= any event zil other provisions of dus Agresment shall be
desmed waiid anc anicrosasie to the exient possibie.

Section 9.08. Assignment. Neither tus Agresment nor any of tie nghts. interests or
obligations hersunder snall be assignea by either party Nereto (whether by operation of law or
otherwise) withour the prior written consenrt of the other party, and any anempted assignment
thersof without such consent shall be null and void. Subject io the preceding sentence, this

Agresment wiil be binding upon. inure to the benefit of and be cnforceanle by the parties and
their respective SUCCSSSOrS and assigns.

IN WITNESS WHEREOF, UCU and the Company have caused this Agreement to be
signed by their respecove officers thereunto duly authonized as of the date first wrinen above.

CTILICORP UNTTED INC.

it
By: / y ol /—7124\
Name: Robert K. Green v
Title: President and Chief Cperating Cfficer

THE EMPIRE DISTRICT ELECTRIC COMPANY

Name: / Myron W. McKinney
Title: President and Chief Executive Officer




