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Q. Please state your name and business address.

A: My name is Jaime Haro. My business address is One Ameren Plaza, 1901

Chouteau Avenue, St. Louis, Missouri.

Q. Are you the same Jaime Haro who filed direct testimony in this case?

A. Yes lam.

Q. What is the purpose of your surrebuttal testimony?

A. The purpose of my surrebuttal testimony is to respond to the

direct/rebuttal testimony of various witnesses who argue that Ameren Missouri's power

sales contracts with the American Electric Power Operating Companies ("AEP") and

Wabash Valley Power Association, Inc. ("Wabash") are not excluded from the term

"OSSR" as defined in the Company's Fuel and Purchased Power Adjustment Clause

tariff ("FAC tariff') in effect during the period addressed in this prudence review.

Essentially, these parties argue that the contracts with AEP and Wabash are not long-term

pattial requirements sales contracts.

Q. On page 10 of his direct/rebuttal testimony, Staff witness Dana Eaves

states that you have not provided a definition of a long-term partial reqnirements

contract. In this context, what is the definition of that term?
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I A. A long-term partial requirements sale is an agreement where the seller

2 provides resources sufficient to meet pati of the purchasing entity's load obligation

3 during the term of the agreement. The demarcation between short- and long-term is one

4 year.

5 Q. Are these the definitions as you understood them to be at the time that

6 the FAC tariff was proposed, considered by the Commission, and ultimately

7 approved by the Commission, as well as at the time that the AEP and Wabash

8 agreements were executed?

9

10

A.

Q.

Yes.

Are the AEP and Wabash contracts in fact long-term partial

II requirements sales?

12 A. Yes they are. The contracts themselves, which I have attached as

13 Schedules JH-SI and JH-S2, have terms of IS months (AEP) and 18 months (Wabash).

14 Consequently they are long-term under the commonly accepted use of that term in the

15 wholesale electric marketplace, and as the Company has consistently used that term in

16 connection with its activities related to wholesale power marketing. The contracts also

17 specifically provide that the firm capacity and energy sold under the contracts will be

18 used to meet load obligations of the purchasers. This is the commonly understood

19 meaning of a partial requirements sale, as I noted earlier, and it is how the Company has

20 consistently used that phrase in connection with its activities relating to wholesale power

21 marketing. The Wabash contract states: "The Buyer shall use the Product [capacity and

22 energy] to partially meet the requirements of Citizens Electric Corporation in Missouri."

23 The AEP contract states: "The Capacity and Energy provided by AmerenUE herein will

2
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I enable AEP to partially meet load serving requirements," and the "Trade Type" is

2 identified as "PHYSICAL Capacity and associated energy (Partial Requirements-

3 Baseload)." As a consequence of both the contract terms and the nature of the contracts,

4 both contracts are pattial requirements sales contracts.

5 Q. Missouri Industrial Energy Consumers ("MIEC") witness Maurice

6 Brubaker argues that the words in the contract have "no meaning as to the

7 character of the service provided," and that "[c]alling these transactions

8 requirements service does not make them so anymore [sic] than calling a dog a duck

9 makes it quack." (Brubaker direct, p. 6, lines 13-14). Is Mr. Brubaker co....ect?

10 A. No, Mr. Brubaker is incorrect. These words constitute the terms of the

II service contract that define the products and services that the seller has agreed to provide

12 and that the purchaser has agreed to purchase. In this case, Ameren Missouri agreed to

13 provide capacity and energy to partially meet the load obligations of the purchasers, and

14 the purchasers agreed to purchase capacity and energy in order to meet those load

15 obligations. Including terms in a contract that define the character of the service

16 provided is not the equivalent of calling a dog a duck.

17

18

Q.

A.

Are these contracts, in substance, partial requirements contracts?

Yes, they are. As indicated in the agreements, capacity and energy from

19 the Wabash contract is to be used to partially meet the load obligations of one of its

20 members, Citizens Electric Corporation ("Citizens"), which is a large electric cooperative

21 that serves more than 20,000 customers in Southeast Missouri. Wabash is the not-for-

22 profit cooperative that acquires capacity and energy on behalf of its members, including

23 Citizens, which use that capacity and energy to meet their load obligations. Capacity and

3
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1 energy provided under the AEP contract is to be used to patiially meet the load

2 obligations of the AEP Operating Companies, which consist of electric utilities serving

3 more than 5 million customers in 11 states.

4 Q. What is the basis for the other parties' contention that the AEP and

5 Wabash contracts are not long-term partial requirements contracts?

6 A. Many of the parties rely on their interpretation of definitions for the

7 phrases "long-term service" and "requirements service" contained on page 310 of the

8 Federal Energy Regulatory Commission's ("FERC") Form 1, which is the annual report

9 for electric companies used by FERC and adopted by the Missouri Public Service

10 Commission. For reporting purposes only, this form classifies contracts as short-term

11 (less than one year), intermediate term (1-5 years) and long-term (greater than 5 years).

12 Form 1 also applies a definition of "requirements service" which ties to a utility's

13 resource planning process.

14 Q. Is the FERC Form 1 relied upon by the wholesale electric market as a

15 reference for contract negotiations?

16 A. No. In my 12 year career in wholesale power marketing and trading, I

17 have never once heard any reference to FERC Form 1 (by those engaged in power

18 marketing at Ameren Missouri or by other market participants), let alone the definitions

19 found at page 310, in negotiating the terms and conditions of wholesale power contracts.

20 Q. Is it appropriate to use the definitions of "long-term" and

21 "requirements service" contained in FERC Form 1 to interpret Ameren Missouri's

22 FAC tariff?

4
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1 A. No, it is not. The delineations between categories of contracts for annual

2 reporting purposes contained in Form 1 bear no resemblance to the definitions of those

3 terms used in the modern wholesale marketplace for electric energy, and no relationship

4 to the common meaning of the terms "long-term" and "requirements." The FERC Form

5 1 contract categories date back at least to 1990, years before the modern open access

6 market for electricity existed. I have attached as Schedule JH-S3 a copy of page 310 of

7 Union Electric Company's 1990 Form I which shows the use of these terms in the

8 reporting form has not changed over the last 20 years.

9 Q. Has the wholesale market for electric energy changed since the

10 definitions of "long-term" and "requirements service" were first included in the

11 definitions used for the Form 1 Report?

12 A. Yes, the wholesale market has changed dramatically since those

13 definitions were first included. The definitions included in the Form 1 predate both the

14 Energy Policy Act of 1992 and FERC Order 888, which fundamentally changed the

15 wholesale market for electricity in the United States. The Energy Policy Act of 1992 laid

16 the foundation for the eventual deregulation of the wholesale market for energy in NOlih

17 America by requiring utility companies to allow external entities fair access to electric

18 transmission systems, thereby enabling large energy customers to choose their electric

19 supplier. The FERC adopted Order 888, as well as a series of related orders, in the late

20 1990s to ensure the objectives of the Energy Policy Act were implemented through

21 standards mandating fair and open access to transmission. In short, the modern

22 wholesale market for electricity bears little resemblance to the market that existed when

5
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the definitions of "long-term" and "requirements service" were first adopted for repOtting

2 purposes in the Form I report.

3 Q. Do participants in the electric markets refer to contracts with a term

4 of 1-5 years as "intermediate term" contracts?

5 A. No. In the 12 years that I have marketed and traded power, I do not recall

6 ever hearing the phrase "intermediate term" used to describe a contract, let alone

7 specifically one with a term duration of 1-5 years (as defined on page 310 of the FERC

8 Form I), until this proceeding. In the electric marketplace, the demarcation point

9 between long-term and short-term is one year.

10 Q. Do other witnesses acknowledge that one year is the demarcation

II point between long-term and short-term power contracts in the market?

12 A. Yes. MIEC witnesses Brubaker and Henry Fayne both acknowledged this

13 fact in their depositions. Mr. Brubaker stated, "[a)nd I just know that in the market

14 today, a lot of people talk of one year as being a dividing point for long-term versus

15 shOtt-term." Deposition of Maurice Brubaker, p. 64, I. 6-9. Similarly, Mr. Fayne stated,

16 "I also understand having worked with traders that a year or more is often considered

17 long-term". Deposition of Hemy Fayne, p. 40, I. 12-14.

18 Q. Does FERC itself use the definitions appearing on page 310 of the

19 FERC Form 1 in differentiating between long-term and short-term contracts?

20 A. No. In its decisions dating back to at least 2002, FERC has completely

21 ignored the reporting convention in its Form I and has consistently used one year as the

22 demarcation between short-term and long-term contracts. The FERC made this

23 abundantly clear in its order in Docket No. RM06-10-001, issued June 22, 2007--less

6
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1 than a year before Ameren Missouri's filing in Case No. ER-2008-0318 (the case in

2 which the FAC tariff in effect during the accumulation period for this prudence review

3 was approved)--FERC described its consistent use of this demarcation between long- and

4 shott-term contracts:

5
6
7
8
9

10
11
12
13
14
15
16
17

18

19 states:

Additionally, the Commission at the time of enactment of EPAct
2005 had for years defined long-term contracts under the OATT
as one year or longer. Similarly, the Commission has treated power
sales with a contract term of greater than one year to be "long-term"
for reporting purposes. See, e.g., Revised Public Utility Filing
Requirements, Order No. 2001, 667 FR 31043, FERC Stats.& Regs.
par. 31,127 (2002), Order No. 2001-A, 100 FERC par. 61,074,
reconsideration and clarification denied, Order No. 2001-B,
100 FERC par. 61, 342 (2002). We thus believe it is reasonable
to use the convention oftreating contracts ofa year 01' more as
"long-term" consistent with our longstanding practice. (emphasis
added.)l

Additionally, the FERC's Electronic Quarterly Repott ("EQR") data dictionaIy

"Contracts with a duration of one year or greater are long-term. Contracts with

20 shorter durations are sholt-term." (Re: Revised Public Utility Filing Requirements for

21 Electric Quarterly Reports, "Order Revising Electric QUaIterly Repott Data DictionaIy,"

22 125 FERC ~ 61,103 (2008) p. 33). All public utilities and power marketers must file

23 EQRs for each calendar quarter. The filings must summarize contractual terms and

24 conditions for market-based power sales, cost-based power sales, and transmission

25 service. EQRs provide a detailed, comprehensive view of the wholesale power markets

26 on a transaction-by-transaction basis. Unlike FERC Form 1, the information from EQR

27 reports is regularly reviewed and utilized by wholesale power market participants. The

I Re: New PURPA 210(m) Regulations Applicable to Small Power Production and Cogeneration Facilities,
119 FERC 1161,305 (2007) footnote 17, page 18-19.

7
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1 Kirkwood, Kahoka, Marceline, Perry, AEP and Wabash contracts are categorized as

2 long-term firm contracts in this report.

3 There are also numerous FERC orders in individual cases that reflect the common

4 definition of one year for long-term contracts. For example, in its order in the

5 Mountainview Power case, FERC stated:

6
7
8
9

10
11
12 Q.

While we are conditionally accepting the PPA on the basis that it is
consistent with the Commission's current policy, we will henceforth
require that all affiliate long-term (one year or longer) power purchase
agreements, whether at cost or market, be subject to the conditions
set forth in Edgar. (emphasis addedl

Why does FERC Form 1 continue to categorize contracts as short-

13 term, intermediate-term and long-term when these categories are not used by FERC

14 in other contexts?

15 A. I don't know why FERC chose those classifications 20 years ago. Those

16 classifications are simply a vehicle for data collection for that particular repolt. FERC

17 Form I could require that contracts be divided into 3 or 5 or 20 different categories, but

18 that reporting convention would not affect what is a long-term or shott-term contract in

19 the marketplace, or how FERC uses the term in other contexts pursuant to its

20 longstanding practice. The FERC Form 1 instructions are for the limited purpose of

21 completing page 310 of the form. Those definitions never applied to or limited the use of

22 the term "long-term" as it is currently used in the wholesale power market. In patticular,

23 they have never formed the basis of Ameren Missouri's understanding of the meaning of

24 "long-term" in the wholesale marketplace.

2 Re: SOllthem Catifomia Edison Company, On Beha!!ofMOlintoinview Power Company LLC, "Order
Conditionally Accepting Proposed Rate Schedule and Revising Affiliate Policy," 106 FERC par. 61,183,
paragraph 58 (2004).

8
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1 Q. Is there other evidence that the standard definition of long-term is one

2 year or longer?

3 A. Yes. In other areas of the electric business, one year is consistently used

4 as the demarcation point between long-term and short-term. Both the Midwest

5 Independent Transmission System Operator, Inc. ("MISO") tariff as well as FERC's pro

6 forma Open Access Transmission Tariff ("OATT") define long-term point-to-point

7 electric transmission as one year 01' longer. Additionally, the North American Electric

8 Reliability Corporation ("NERC") Glossary of Terms Used In Reliability Standards

9 defines a Resource Planner as: "The entity that develops a long-term (generally one yeaI'

10 and beyond) plan for the resource adequacy of specific loads (customer demand and

11 energy requirements) within a Planning Authority Area." (emphasis added.) See

12 Schedule JH-S4. Even the Ameren Missouri FAC tariff at issue in this case uses one year

13 as the demarcation point between capacity contracts whose costs are included as

14 purchased power expense and flowed through the FAC and those whose costs are not

15 included as purchased power expense and are thus excluded from the FAC. (See Original

16 Sheet No. 98.3, definition of "CPP"). This is a clear recognition that one year is the

17 appropriate demarcation between long-term and shott-term capacity.

18 Outside the context of power sales and transmission, long-term is also regularly

19 used to describe contracts of one year or more. For example, as Ameren Missouri

20 witness Gary Weiss testifies, this Commission considers debt instruments with a term of

21 one year 01' longer to be long-term debt in establishing the capital structures for all

22 utilities.

9
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I Q. Notwithstanding that one year is used by wholesale power market

2 participants, by the FERC and in other contexts as the demarcation between long-

3 term and short-term contracts, is it possible that the FAC tariff at issue in this case

4 was meant to incorporate the definition of long-term contracts (5 years) contained

5 on page 310 of the FERC Form 1?

6 A. No, that is not possible. When Ameren Missouri originally proposed the

7 FAC tariff, when it was being considered by the patiies to Case No. ER-2008-0318, and

8 when the Commission ultimately approved the tariff in that case, the scope of the

9 exclusion from "OSSR" was clearly meant to be broad enough to encompass the

I 0 municipal contracts with the cities of Kirkwood, Marceline, Perry and Kahoka that were

II in existence at the time the tariff was approved. All patiies apparently agree with this

12 because no party argues that it was improper for Ameren Missouri to exclude the

13 revenues from those municipal contracts from OSSR for the period at issue in this

14 prudence review proceeding. But only one of those contracts, the contract with the City

IS of Perry, had a term of five years 01' longer. The contracts for Kirkwood (29 months),

16 Marceline (36 months), and Kahoka (36 months) had significantly shOlier terms. 3 The

17 intended meaning of long-term in the FAC tariff had to be less than five years, or these

18 contracts would not have qualified for the exclusion. Consequently it is not possible that

19 the tariff could have been based on consideration of the definition of long-term (5 years)

20 found on page 310 of FERC Form I.

3 Ameren Missouri's municipal contracts have sometimes been shorter than the AEP and \Vabash contracts.
For example, in October 2009, Ameren Missouri and the City ofKirkwood entered into a separate partial
requirements agreement with a term of 14 months. In 2008, Ameren Missouri entered into a partial
requirements contract with the City of Kahoka for a term of22 tllI)'S.

10
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1 Those who argue that the AEP and Wabash contracts are included in factor OSSR

2 cannot have it both ways; that is, they can't claim the FERC Form 1 reporting instruction

3 definition of five years 01' longer for long·term controls, but at the same time exclude

4 contracts with terms of less than five years (29 months, 36 months and 36 months) from

5 OSSR. This conclusively shows that the FERC Form 1 instructions had nothing to do

6 with the meaning of the phrase "Iong·term full and partial requirements sales" in the FAC

7 tariff.

8

9

Q.

A.

What is Staff witness Mantle's view of "long-term" in this context?

Ms. Mantle's view of "Iong·term" is a bit confusing. In her deposition,

10 she stated that she could not say what the Commission's definition of "Iong·term" was

11 when Ameren Missouri's FAC tariff took effect, but in her opinion "long·term" meant 5

12 years or greater at that time. Deposition of Lena Mantle, p. 30, I. 9·13. However, Ms.

13 Mantle later opined that the definition of "Iong·term" has evolved since the Commission

14 issued its order in Case No. ER·2008·0318, on January 27, 2009. She stated: "With the

15 opening of the wholesale electric markets and the ability to buy on the spot purchase, spot

16 market, utilities are reluctant to offer long-term contracts, and so where in the past it may

17 have been a five year would be long term, now three years is about the longest that I've

18 seen." Deposition of Lena Mantle, p. 31, I. 2·7. She attributes this evolution in the

19 definition of "long·term" between January 27, 2009 and today, to "[t]he evolution of the

20 electric market. It was still in what you might call infancy. It was emerging at that

21 time." Deposition ofLena Mantle, p. 31, I. 17·19.

22 Q. What is your response to Ms. Mantle's views on the meaning of "long·

23 term"?

II
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1 A. Ms. Mantle's views of the meaning of "long-term" are completely at odds

2 with the meaning used in the marketplace, FERC's longstanding practice and by the Staff

3 itself in the context of this case, since the Staff has not attempted to reclassify the

4 Kirkwood contract, which has a term of less than three years. Ms. Mantle's testimony

5 that the marketplace was "in its infancy" in 2009 evidences a lack of understanding about

6 the wholesale power market, which has been in existence in its modern form since the

7 mid-1990's. Although the market continues to evolve, it was certainly no longer in its

8 infancy by 2009. And the demarcation between shott-term and long-term contracts in

9 this market is and has consistently been one year; this demarcation is not evolving.

10 Q. Turning now to the debate about the definition of a "partial

II requirements" contract, you previously stated that this term refers to the seller's

12 obligation to provide resources sufficient to meet part of the purchasing entity's

13 load obligation during the term of the agreement. Is there support for this

14 definition?

15 A. Yes. Based on my years of experience as a marketer and trader of power,

16 this is the definition of a partial requirements contract that market patticipants use. This

17 definition is also supported in industry publications. For example, the Electric Energy

18 Inc. ("EEl") Glossary of Electric Industry Terms, p. 115, defines "Pattial Requirements"

19 as "a wholesale customer who purchases, or is committed to purchase, only a pOltion of

20 its electric power generation need from a patticular entity. There often is a specified

21 contractual ceiling on the amount of power that a pattial requirements customer can take

22 from the entity. In contrast, a 'requirements' or 'full requirements' customer is

23 committed to purchase all of its needs from a single entity and generally would not have a

12
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1 ceiling on the amount of power it can take." Similarly, the North American Energy

2 Standards Board ("NAESB") Wholesale Electric Quadrant ("WEQ") Glossary defines

3 "Partial Requirements" as "a sale of power to a purchaser in which the seller pledges to

4 meet a specified part of the purchaser's requirements." Copies of the EEl and NAESB

5 definitions are attached as Schedule m-S5.

6 These definitions are intuitive. They make common sense based on the plain

7 meaning of the words "partial" and "requirements." Webster's Dictionary defines

8 "partial" as "of or relating to a part rather than the whole; not general or total," and it

9 defines "requirement" as "something required; something wanted or needed; necessity;

10 something essential to the existence or occurrence of something else." Webster's Ninth

11 New Collegiate Dictionary. So it makes logical sense that a partial requirements power

12 contract would be a contract that provides palt of the power and energy needed by the

13 purchasing entity to meet its load obligations.

14 Q. Have any of the other witnesses indicated whether they agree with this

15 definition of partial requirements sales?

16 A. Yes. In her deposition, Staff witness Lena Mantle defined "long-term

17 requirements sales" as simply "[a] contract to provide electricity. Just using the phrase

18 long-term requirement, to me that would be three to five years, and tltere would be some

19 requirements for providing electricity. I don't know what may be part of that in

20 addition. It could vary quite a bit." Deposition of Lena Mantle, p. 33, l. 1-8 (emphasis

21 added.) When asked to define the phrase "long-term partial requirement sale" Ms.

22 Mantle stated: "Pattial can mean part of tlte person wlto's signing tlte contracts

23 requirements, not necessarily fulfilling all tlteir needs," and at another point in the

13
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1 deposition stated: "It would be three to five years, anything less than full." Deposition

2 of Lena Mantle, p. 35, 1. 12-14; p. 42, 1. 1-5 (emphasis added.) When again asked about

3 her definition of requirements sales, Ms. Mantle admitted: "standing on its own, it could

4 be a contract such as what they [Ameren Missouri] signed with AEP and Wabash

5 becallseyoll'l'e not fulfilling all the requirements ofAEP and Wabash." Deposition of

6 Lena Mantle, p. 35, 1. 21-p. 36, 1.1 (emphasis added.) However, she then offered her

7 opinion that the AEP and Wabash contracts at issue in this case would not qualify as

8 long-term requirements sales only "because they weren't long enough." Deposition of

9 Lena Mantle, p. 35, 1. 15-p. 36, 1. 5. Although Ms. Mantle takes issue with the definition

10 of long-term, it is clear from her deposition that she supports definitions of "requirements

11 sales" and "partial requirements sales" that are entirely consistent with my view of those

12 terms. In fact, she specifically acknowledges that contracts such as Ameren Missouri's

13 contracts with AEP and Wabash qualify as partial requirements contracts. Couple her

14 admission that the AEP and Wabash contracts are partial requirements contracts with the

15 fact that long-term means one year or longer (and must mean one year or longer given the

16 other contracts that are excluded from OSSR) and Ms. Mantle's theory that the AEP and

17 Wabash contracts are included in OSSR falls apart.

18

19

20

21

Q. Have other witnesses supported this definition of partial

requirements?

A. Yes. MIEC witnesses Brubaker and Fayne both provided

characterizations of partial requirements in their depositions which are consistent with

22 and support this definition. When asked what the distinction between full and pattial

23 requirements service was, Mr. Brubaker stated, "In general, full requirements service

14
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1 means that the selling patty is the sole source of the generation to the seller or to the

2 purchaser. Partial requirements would mean that there is a division of responsibility

3 for genemtion. It could be either that the purchasing party has some of its own

4 generation 01' that it has supply contmcts with more than one seller." Deposition of

5 Maurice Brubaker, p. 72, l. 1-8 (emphasis added.) Mr. Brubaker also characterized a

6 partial requirements contract as "something that's more bare-bones where the utility 01'

7 the customer may purchase a block ofpower and then do hourly denominations (sic)

8 for the difference." Deposition of Maurice Brubaker, p. 23, l. 20-23 (emphasis added.)

9 Q. What testimony did Mr. Fayne provide on this subject during his

10 deposition?

11 A. Mr. Fayne also supported a common-sense definition of partial

12 requirements sales in his deposition. Specifically, he defined "long-term pattial

13 requirements sales" as "sales that are made to another entity that only meet part ofthat

14 entity's requirements" Deposition of Henry Fayne, p. 42, l. 10-12 (emphasis added.) He

15 also stated that "(r)equiremellt sales are any sales to either all elld user, i.e. to retail

16 customers, 01' to a wholesale purchaser who will resell that power 01' has an obligatioll

17 for that power to its own customers. That is what requirements means. It's all

18 obligation to meet some - it is a requiremellt to meet some obligation ofload" and "they

19 could also be a sale to AEP for six mOllths helping them meet some of their pressure

20 (sic) requirements." Deposition of Henry Fayne, p. 44, l. 18- p. 45, l. 4 (emphasis

21 added.) Finally, he admitted that "any tmnsaction to a load-serving entity is at least a

22 partial requirements COil tract regardless of dumtion." Deposition of Henry Fayne, p.

23 61, l. 21-23 (emphasis added.)

15



Surrebuttal Testimony of
Jaime Haro

1 Q. As previously discussed, several of the witnesses in this case rely on

2 the definition "requirements service" contained in FERC Form 1 to argue that the

3 AEP and Wabash contracts do not qualify as long-term partial requirements

4 service. Do you have any further comment on this?

5 A. Yes. First, to state the obvious, FERC Form 1 does not contain a

6 definition for "partial requirement sales" let alone for "long-term partial requirement

7 sale." Second, let me reiterate that the 20-year-old FERC Form 1 definition of

8 "requirements service" is not the appropriate definition to use for purposes of classifying

9 the AEP and Wabash contracts. It does not match the definition of requirements service

10 commonly used in the modern marketplace, and does not comport with the plain meaning

11 of the word "requirements" as contemplated in Ameren Missouri's tariff. Moreover, as I

12 previously discussed, it is clear that the FERC Form 1 definitions were not being relied

13 upon when the FAC tariff was drafted and approved. Otherwise, all but one of the

14 Company's municipal contracts would have been reclassified because they do not meet

15 the definition of "long-term" contained in Form I. Since the Form 1 definition of "long-

16 term" was not being considered when the Company's FAC tariff was developed and

17 adopted, it is not reasonable to believe the definition of "requirements service" that

18 appears on the same page of Form 1 was being considered. In other words, these FERC

19 Form 1 instructions either formed the basis for the meaning of the phrase "long-term full

20 and paltial requirements sales" in the Company's FAC tariff or they did not. Neither

21 Staff nor the other patties can pick and choose one FERC Form 1 definition (e.g.,

22 "requirements service") while ignoring the other (e.g., "long-term").

16
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Q. What do the instructions on page 310 of FERC Form 1 provide

2 regarding "requirements service"?

3 A. Form I states: "Requirement service is service which the supplier plans to

4 provide on an on-going basis (i.e., the supplier includes projected load for this service in

5 its system resource planning). In addition, the reliability of requirements service must be

6 the same as or second only to the supplier's service to its own ultimate consumers."

7 Q. Do Ameren Missouri's contracts with AEP and Wabash meet these

8 standards for requiremeuts service?

9 A. Arguably they do. First, the load obligation represented by these

10 agreements actually has been included in Ameren Missouri's various system resource

II planning effOlts - including the Integrated Resource Plan ("IRP"). Secondly, these

12 agreements were firm obligations, and thus second only to our own load in terms of

13 reliability.

14 Q. Are you suggesting that these specific agreements were included in

15 Ameren Missouri's most recent IRP?

16 A. No. As discussed in more detail in the surrebuttal testimony of Ameren

17 Missouri witness Steven Wills, Ameren Missouri is required to submit an IRP to the

18 Commission once every three years. The IRP reflects a snapshot in time that shows

19 Ameren Missouri's resource plan at that moment. Ameren Missouri's last IRP, filed in

20 Case No. EO-2007-0409, was submitted in February 2008 and included load projections

21 prepared before that date - and more than two years before the AEP and Wabash

22 contracts were consummated. The fact that it was not possible for the specific contracts

23 with AEP and Wabash to be considered in Case No. EO-2007-0409 because they were
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I not in existence at the time of the filing does not mean that those contracts cannot qualify

2 as partial requirements sales. Indeed only one of the municipal contracts excluded from

3 OSSR was in existence at the time of Ameren Missouri's last IRP filing, yet all pallies to

4 this case agree that all of the municipal contracts qualify as long·term full or pallial

5 requirements sales. Moreover, as noted by Mr. Wills in his surrebuttal testimony, the

6 2008 IRP did not project loads for any full or pallial requirements customei's -

7 municipalities or otherwise . beyond December 31, 2008. In fact Ameren Missouri

8 stopped providing service to two of those municipal customers following the expiration

9 of their contracts on December 31, 2008.4

10 Q. Do any of the witnesses representing other parties in this case provide

II support for your position that a specific agreement does not need to be included in

12 the IRP to meet the definition of a partial requirements sale 01' contract?

I3 A. Yes. In his deposition, MIEC witness Brubaker was asked if "system

14 resource planning" meant the IRP and only the IRP in his mind, or if there are other

15 aspects of system resource planning that could be involved. In his response he stated, "I

16 would think that they would be generally reflected in the IRP process because the IRP

17 includes load obligations and projected loads. I wouldn't say that a specific particular

18 agreement had to be included in an IRP at a point in time because it's a dynamic world

19 that we live in." Deposition of Maurice Brubaker, p. 68, l. 10·18. He also agreed that

20 "whether that particular contract or even that particular customer's load appears in the

21 latest IRP is not necessarily determinative as to whether it is a requirements contract."

22 Deposition of Maurice Brubaker, p. 69, l. 12·16.

4Ameren Missouri executed new contracts with Kirkwood, Kahoka and Marceline, but did not execute new
contracts with Hannibal and Centralia.
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Q. Was the load associated with the AEP and Wabash agl'eements in fact

2 included in Ameren Missouri's most recently concluded IRP?

3 A. Yes. In his surrebuttal testimony Mr. Wills explains that the AEP and

4 Wabash contracts simply reflect a sale of the same megawatt-hours as the Noranda load

5 lost due to the January 2009 ice storm. The load associated with the AEP and Wabash

6 contracts simply replaced the lost Noranda load. As noted previously, that load was

7 included in Ameren Missouri's IRP filing in Case No. EO-2007-0409.

8 Q. Do you have any final observations regarding the notion that load for

9 a specific power supply agreement must be projected in an IRP in order for that

10 agreement to qualify as a long-term partial requirements sale?

11 A. Yes. As Mr. Wills explains in his surrebuttal testimony, although Ameren

12 Missouri's 2008 IRP filing did not project load for any of the municipal agreements

13 beyond December 31, 2008, no party has argued that Ameren Missouri's municipal

14 agreements do not qualify as long-term full or partial requirement sales. If the fact that

15 Ameren Missouri did not include its municipal contracts in the 2008 IRP filing does not

16 disqualify those contracts as long-term full or pattial requirements sales, then Staff and

17 the intervenors cannot credibly argue that failure to specifically include the AEP and

18 Wabash contracts in that same IRP filing disqualifies them as long-term full or paltial

19 requirements sales. Staff and the intervenors simply cannot have it both ways.

20 Q, Aside from the IRP, were the AEP and Wabash loads considered in

21 Ameren Missouri's resource planning?

22 A. Absolutely. As I previously stated, the IRP merely reflects a snapshot of

23 Ameren Missouri's resource plan at a point in time. An IRP is not the embodiment of the
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I ongoing system resource planning process. Ameren Missouri engages in resource

2 planning on a continuous basis, and the AEP and Wabash contracts were impOliant

3 considerations in that planning process. For example, the MISO requires Ameren

4 Missouri to demonstrate on a monthly basis that it has sufficient "Planning Resource

5 Credits" to cover its firm demand (load and sales) plus an applicable reserve margin.

6 This demonstration must be made in a "Module E" compliance submission to the MISO.

7 Ameren Missouri accounted for the AEP and Wabash contracts in its Module E filings.

8 This is just one example of how Ameren Missouri engaged in system planning that

9 accounted for both the AEP and Wabash loads. In addition, Ameren Missouri included

10 these loads in its annual and monthly capacity position calculations, load forecasting, fuel

II budgeting and risk management position calculations. These are all elements of system

12 resource planning.

13 Q. You also characterize the AEP and Wabash agreements as having a

14 reliability of service second only to the service provided to Ameren Missouri's own

15 customers. Can you explain furthel'?

16 A. Yes. The Wabash contract specifically addresses this issue. Paragraph 19

17 of the contract states in relevant pali: "Seller agrees that it will consider Buyer

18 equivalent to Seller's native load customers and agrees that the Product that it will

19 provide to Buyer, pursuant to this Agreement, will be System Firm power with the same

20 quality as the electric power that the Seller provides to its firm retail customers." The

21 AEP contract provides for the sale of "Firm LD Capacity as that term is defined in the

22 Edison Electric Institute MISO Module E Capacity Transaction Confilmation, Version

23 I.O--October 20, 2008 incorporated herein by this reference and associated Firm LD
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I Energy." The level of service required by each of those agreements is the same as, 01'

2 second only to, the service provided to Ameren Missouri's own customers.

3 Q. On pages 4 and 5 of his direct/rebuttal testimony, MIEC witness

4 Brubaker points ont that under the AEP and Wabash contracts Ameren Missouri is

5 not providing various RTO and OATT services, and implies that this fact is relevant

6 to whether the AEP and Wabash contracts are requirements contracts. Do you

7 agree?

8 A. No. The schedules Mr. Brubaker has supplied simply show that Wabash,

9 and not Ameren Missouri, is responsible for various RTO and OATI charges. Whether

10 Ameren Missouri pays these charges and then bills Wabash, 01' Wabash pays them

II directly, has nothing to do with whether the contract is a partial requirements contract.

12 More importantly, I would note again that the AEP and Wabash agreements are partial

13 requirements sales and as such one should not expect them to provide the full scope of

14 products and services provided under a full requirements contract.

IS I have attached as Schedule JH-S6 some examples of other requirements contracts

16 where the purchaser, not the seller, is responsible for some of these RTO and OATI

17 services, including an agreement with the City of Kirkwood, which the Commission itself

18 has described as a full requirements wholesale customer. 5

19 Q. Other parties to this case have noted that on its 2009 Form 1 report

20 Ameren Missouri classified its municipal power supply agreements as "RQ," which

21 indicates they are requirements service for purposes of Form 1, but did not classify

5Comments afthe 1\1issouri Public Service Commission Regarding the Department afEnergy's 2009
Transmission Congestion Study and the Designation a/National Interest Electricity Transmission
Corridors, p. 6, footnote 2, presented at the June 18,2008 Pre-Congestion Study Regional Workshop in
Oklahoma City, Oklahoma. See Schedule JH-S7.
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1 either the AEP or Wabash contracts the same way. Why did Ameren Missouri not

2 classify the AEP and Wasbash agreements as RQ?

3 A. I am not responsible for completing FERC Form 1 but I would note that in

4 response to Staff data request MPSC 53.1, our accounting staff stated that the AEP and

5 Wabash contracts were not reported as "RQ" on the FERC Form I because they "...did

6 not meet the definition of RQ since those transactions were not included in the supplier's

7 (i.e. Ameren Missouri's) system resource planning since Ameren Missouri's last system

8 resource plan was prepared prior to the loss of the Noranda load and consequently prior

9 to entering into these contracts. Consequently, under the FERC Form I instructions these

10 transactions were not "RQ" for reporting purposes, although they are requirements

11 transactions." It is obvious to me that the standard utilized by accounting did not permit

12 a transaction to be labeled "RQ" unless it appeared in the Company's most recent

13 Integrated Resource Plan.

14 Q. Are you suggesting that the Company's accounting staff applied the

15 wrong standard in reporting contracts as "RQ"?

16 A. Perhaps. The accounting depatlment established procedures for completing

17 page 310 of Form 1 that used a simple litmus test to determine whether contracts should

18 be repOlled as "RQ": whether the customer was mentioned in the Company's most

19 recent IRP. Although it may be logical and understandable to use such a simple litmus

20 test in filling out a reporting form, as my testimony indicates, I believe that "system

21 resource planning" involves more than just the IRP. If additional system resource

22 planning activities had been taken into consideration, in my opinion the AEP and Wabash

23 contracts would have been reported as "RQ." However, whether these contracts were
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I repOlted as "RQ" or not does not change the fundamental nature of these contracts; they

2 are requirements contracts because they serve the load obligations of the purchasers.

3 Q. On page 6 of her direct/rebuttal testimony, Staff witness Lena Mantle

4 states: "To my knowledge, contracts like the AEP and Wabash contracts have never

5 been included in the calculation of jurisdictional allocation factors in any Ameren

6 Missouri rate case or in Ameren Missouri's resource planning process." Is Ms.

7 Mantle correct?

8 A. No. As Ameren Missouri witness Gary Weiss explains in detail in his

9 surrebuttal testimony, contracts similar to the AEP and Wabash agreements have been

10 included in jurisdictional allocation factors in previous Ameren Missouri rate cases. For

II example, contracts for wholesale power sales to Missouri electric cooperatives, including

12 Citizens, have been included in the allocation in previous rate cases. Also, contrary to

13 Ms. Mantle's recollection, pmtial requirements contracts for wholesale power sales to

14 out-of-state regulated electric utilities, such as Arkansas Power & Light Company and

IS Illinois Power Company, have also been included in the allocation. In fact, the AEP and

16 Wabash contracts themselves were included in the jurisdictional allocation in Ameren

17 Missouri's filing at the beginning of its last rate case, Case No. ER-2010-0036.

18 Q. In her direct/rebuttal testimony in this case, Ms. Mantle claims that

19 someone at Ameren Missouri told her the phrase "long-term full and partial

20 requirements sales" used in the definition of "OSSR" that is at issue in this case was

21 limited to sales to municipal utilities. Is Ms. Mantle's recollection correct?

22 A. No, Ms. Mantle's recollection is not correct. During her deposition Ms.

23 Mantle was asked who from Ameren Missouri told her the phrase "long-term full and
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I partial requirements sales" was limited to sales to municipal utilities and when the

2 statement was made. In response, Ms. Mantle said she could not recall who made the

3 statement or when. She also stated that she could find no notes of the alleged

4 conversation. Deposition of Lena Mantle, p. 24, l. 18-p. 25, l. 8; p. 26, l. 3-6. I would

5 also note that Ms. Mantle never requested that the Company modify its tariff language to

6 include this "Missouri municipality" restriction. Making this modification would have

7 been simple, especially if, as Ms. Mantle would have the Commission believe, the

8 Company actually intended that restriction to apply. I can only conclude from these facts

9 that Ms. Mantle's recollection of this alleged conversation is faulty.

10 Q. Does it make sense that someone from Ameren Missouri would have

II stated that the Company intended that the definition of requirement sales used in

12 the FAC tariff be limited to transactions with municipalities?

13

14

IS

A.

Q.

A.

No, it does not.

Why do you believe such a statement does not make sense?

I believe such a statement does not make sense - and that no one from

16 Ameren Missouri told Ms. Mantle such a limitation was intended - because Ameren

17 Missouri has never limited its long-term requirements sales to transactions with

18 municipalities. Certainly at the time the Company filed Case No. ER-2008-0318, the rate

19 case in which the FAC tariff at issue in this case was approved, the only long-term

20 requirements contracts then in effect were between Ameren Missouri and several

21 municipalities. But as I noted previously, in the past Ameren Missouri has entered into

22 long-term partial requirements contracts with cooperatives, such as Citizens, and other

23 investor-owned utilities, such as Arkansas Power & Light Company and Illinois Power
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1 Company. Given that history and the prospect that Ameren Missouri could enter into

2 long-term requirements contracts with cooperatives 01' other utilities in the future, it

3 would have made no sense for anyone from Ameren Missouri to tell Ms. Mantle that the

4 phrase "long-term full 01' partial requirements sales" that was used in the company's FAC

5 tariff was limited to sales to municipalities.

6 Q. Do other parties agree that long-term full or partial requirements

7 sales are not limited to transactions between Ameren Missouri and municipal

8 utilities?

9 A. Yes. During his deposition, Ml'. Brubaker acknowledged that "if the

10 transaction is stl'llctured in such a way that it's a requirements-type contract" that an

11 agreement with a non-municipal utility could be included in the scope of the phrase

12 "long-term full and partial requirements sales." Deposition of Maurice Bl'lIbaker, p. 51, 1.

13 24-p.52, 1. 4. At pages 3-4 of his direct/rebuttal testimony, MI'. Fayne acknowledges that

14 "wholesale partial and full requirements contracts are long-term bilateral commitments

15 with municipalities or other utilities" (emphasis added.) He reinforced this in his

16 deposition answering "No" when asked if "as the definition of long-term full or partial

17 requirements sales, as it applies to Ameren, is it limited to contracts between Ameren and

18 municipal utilities." Deposition of Helll'Y Fayne, p. 42, 1.13-16. In addition, during her

19 deposition, Missouri Energy Group witness Billie Sue LaConte stated that a long-term

20 full 01' partial requirement sale could involve an entity other than a municipal utility as

21 long as the contract "meets the definition of long-term full or pattial requirements

22 contract." Deposition of Billie Sue Laconte, p. 55, 1. 25-p. 56, 1. 4.

23 Q. Please summarize your testimony.
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1 A. The terms of the AEP and Wabash contracts make them long-term partial

2 requirements sales contracts. They are long-term because their terms are greater than one

3 year, which is the demarcation point between long-term and short-term widely used in the

4 wholesale power markets and consistent with FERC's longstanding practice. There is

5 really no credible SUppOit fOr the argument that these contracts are not long-term.

6 The AEP and Wabash contracts are also "pattial requirements" contracts because

7 they are firm contracts for capacity and energy that serve a pOition of the load obligations

8 of the purchaser. This meets the definition of pattial requirements sales commonly used

9 in the wholesale power markets. It is also consistent with the plain meaning of the term

10 "partial requirements" and this definition was endorsed by the depositions of many of the

11 witnesses in this case. Although it is not necessary to qualify as a pattial requirements

12 sale, the loads served under these contracts were also included in Ameren Missouri's

13 system resource planning efforts, and the reliability of the service under the contracts is

14 unquestionably the same as, or second only to, the reliability of service provided to

15 Ameren Missouri's own ultimate customers.

16 Finally, it is clear that Ameren Missouri's FAC tariff could not have been based

17 on the 20-year-old definitions of "long-term" and "requirements service" found on p. 310

18 of FERC Form 1, since many of the municipal contracts that all parties agree qualify as

19 long-term requirements sales contracts do not meet these definitions.

20

21

Q.

A.

Does this conclude your surrebuttal testimony?

Yes it does.
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Glossary of Terms Used in
Reliability Standards
February 12, 2008

The newly approved terms
are included in the shaded
table rows below.

Term Acronym Definition

Adequacy The ability of the electric system to supply the
aggregate electrical demand and energy requirements
of the end-use customers at all times, taking Into
account scheduled and reasonably expected
unscheduled outages of system elements.

Adjacent Balancing Authority A Balancing Authority Area that Is Interconnected
another Balancing Authority Area either directly or via a
mUlti-party agreement or transmission tariff.

Adverse Reliability Impact The Impact of an event that results In frequency-reiated
Instability; unplanned tripping of load or generation; or
uncontrolled separation or cascading outages that
affects a widespread area of the Interconnection.

Agreement A contract or arrangement, either written or verbal and
sometimes enforceable by law.

Altitude Correction Factor A multiplier applied to specify distances, which adjusts
the distances to account for the change In relative air
density (RAD) due to altitude from the RAD used to
determine the specified distance. Altitude correction
factors apply to both minimum worker approach
distances and to minimum vegetation clearance
distances.

Ancillary Service Those services that are necessary to support the
transmission of capacity and energy from resources to
loads while maintaining reliable operation of the
Transmission Service Provider's transmission system In
accordance with good utility practice. (From FERC order
BBB-A.)

Anti-Aliasing Filter An analog filter Installed at a metering point to remove
the high frequency components of the signal over the
AGC sample period.

Area Control Error ACE The Instantaneous difference between a Balancing
Authority's net actual and scheduled Interchange,
taking Into account the effects of Frequency Bias and
correction for meter error.

Arranged Interchange The state where the Interchange Authority has received
the Interchange Information (Initial or reVised).

Automatic Generation Control AGC Equipment that automatically adjusts generation In a
Balancing Authority Area from a central location to
maintain the Balancing Authority's interchange schedule
plus Frequency Bias. AGC may also accommodate
automatic Inadvertent payback and time error
correction.

Adopted by NERC Board of Trustees: February 12, 200B 10f21
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Glossary of Terms Used In Reliability Standards

Term Acronym Definition

ReSource Planner The entity that develops .~ long,term(gener~IiY !lne
year and Qeyonq) plan for the resource adequacy of
specific loads (customer demand and energy
requirements) within a Planning Authority Area.

Response Rate The Ramp Rate that a generating unit can achieve
under normal operating conditions expressed In
megawatts per minute (MW/Min).

Request for Interchange RFI A collection of data as defined In the NAESB RFI
Datasheet, to be submitted to the Interchange
Authority for the purpose of implementing bilateral
Interchange between a Source and Sink Balancing
Authority.

Right-of-Way (ROW) A corridor of land on which electric lines may be
located. The Transmission Owner may own the land In
fee, own an easement, or have certain franchise,
prescription, or license rights to construct and maintain
lines.

Scenario Possible event.

Schedule (Verb) To set up a plan or arrangement for an
Interchange Transaction.

(Noun) An Interchange Schedule.

Scheduled Frequency 60.0 Hertz, except during a time correction.

Scheduling Entity An entity responsible for approving and Implementing
Interchange Schedules.

SchedUling Path The Transmission Service arrangements reserved by
the Purchasing-Seiling Entity for a Transaction.

Sending Balancing Authority The Balancing Authority exporting the Interchange.

Sink Balancing Authority The Balancing Authority In which the load (sink) Is
located for an Interchange Transaction. (This will also
be a Receiving Balancing Authority for the resulting
Interchange Schedule.)

Source Balancing Authority The Balancing Authority In which the generation
(source) is iocated for an Interchange Transaction.
(This will also be a Sending Balancing Authority for the
resulting Interchange Schedule.)

Adopted by NERC Board of Trustee.. February 12, 2008 17 of 21
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F

Fuel Rod A long slender tube that holds fissionable material (fuel) for nuclear reactor use. Fuel rods are
assembled into bundles called fuel elements or assemblies, which are loaded individually into the reactor
core.

Full·Forced Outage The net capability ofmain generating units that is unavailable for load due to emergency
reasons.

Full Requirements Awholesale customer (utility) that is committed to p\lfchase all Qf jts electric poWer· .
gelleratiQIl from a single generator alld gellerally there is not a ceilillg Qllthe amQullt ofpQ\'(erp\lrchaseq.

Full Service Provider A utility or company that provides both energy and delivery services of retail sales to
ultimate consumers.

Fully Allocated Historical Cost An allocation of total costs (e.g., revenue requirement expenses, interest,
taxes, and return) among all classes ofservice and jurisdictions using allocation bases reflecting demand,
energy, and customer data and costs for a historical period of time. See also Cost ofService Study.

Fully Allocated Projected Cost Same as above, except based on future period of time.

Fume Airborne solid particles under one micron diameter, formed as vapors condense or as chemical
reactions take place. The term is generally used to convey particles that are irritating, hazardous, and/or
toxic.

Functional Accounts Groupings ofplant and expense accounts according to the specified function or part
they play in the rendition ofutility service.

Electric Utility Plant Functional Plant Account Includes Intangible, Production, Transmission,
Distribution, and General Plant.

Operation and Maintenance Functional Expense Account Includes Power Production, Transmission,
Distribution, Customer Accounts, Customer Service and Information, Sales, and Administrative and
General Expenses.

Functional Unbundling A rate design or corporate organization that offers generation, transmission, or
distribution services as stand-alone services with separate charges.

Fictionalization The procedural step in a cost ofservice study that categorizes the supply costs related to the
operating functions (e.g., generation, transmission, customer, and distribution). The next step is to classifY
the functionalized costs to categories reflecting cost incurrence. These categories are generally demand,
energy, and customer costs.

Funded Debt The long-term debt that has arisen from the sale or assumption ofdebt securities with
maturities of more than one year.

Funnel Sinking Fund The trustee may purchase bonds of any series outstanding under a mortgage in order to
satisfy a sinking fund requirement. The requirement is stated as a percentage of the total debt outstanding in
a year.
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Local Distribution Utility (LOU) The utility that delivers electricity to a retail customer's home or business
along the distribution poles, wires and other necessary equipment, that the LDU either owns or operates
(fonnerly a local electric utility). See also Default Service.

Locational Marginal Pricing (LMP) Under the LMP proposal, the transmission provider establishes separate
energy prices at each node on the transmission grid and separate prices to transmit energy between any two
nodes on the grid. These prices reflect the cost of congestion and losses. The use of this congestion
management system ensures that all transmission constraints are considered in developing day-ahead
schedules and any congestion is reflected in the prices for energy and transmission services. See also
Standard Market Design and Structure.

Long-Run A period of time long enough to pennit the variation ofall inputs to production, including capital
and technological change.

Long-Run Incremental Cost (LRIC) See Incremental Cost- Long Run (LRIG).

Long-Run Marginal Cost (LRMC) See Marginal Cost- Long Run (LRMC).

Long-Term Debt Includes outstanding mortgage bonds, debentures, advances from associated companies,
and notes which are <lue (me year or mOrefrom <late of iSsUance. The portion of such securities (inclusive of
sinking fund requirements) that is due within one year from the date of the balance sheet is usually included
in Current and Accrue<l Liabilities. Long-Tenn Debt to be refinanced within one year should continue to be
reported under Long-Tenn Debt.

Long-Term Debt Due Within One Year See Current Maturities and Long-Term Debt.

Long-Term Financing Refers to the issuance and sale of debt securities with a maturity ofmore than one
year, and preferred or common stock for the purpose of raising new capital or refunding outstanding
securities.

Loop An electrical circuit that provides two sources ofpower to a load or substation so that ifone source is
de-energized the remaining source continues to provide power.

Loop Flows The unscheduled use of another utility's transmission resulting from movement ofelectricity
along multiple paths in a grid, whereby power, in taking a path of least resistance, might be physically
delivered through any of a number of possible paths that are not easily controlled. See also Parallel Flow.

Loss (Losses) Total electric energy losses in the electrical system. The losses consist of transmission,
transfonnation, and distribution losses between supply sources and delivery points. Electric energy is lost
primarily due to heating of transmission and distribution elements.

Average The total difference in energy input and output or power input and output (due to losses)
averaged over a time interval and expressed either in physical quantities or as a percentage of total
input.

Demand The kilowatts lost in the operation of an electric system at any instant.

Energy The kilowatthours lost in the operation ofan electric system.
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Pancake Rates (Pancaking) See Rates. Transmission Pricing - Pancake Rates.

Paper Colloquially, refers to securities ofa particular industry or sector. May also refer to commercial
paper, in money market discussions.

Par (I) Price at 100%; (2) Face value assigned by a corporation to common, preferred or preference stock;
(3) The principal amount or denomination at which the obligor issuing corporation contracts to redeem a debt
security at maturity. This amount is stated on the face of the debt security.

Parallel Flow The flow of electricity according to the laws of physics: electricity flows on all available
transmission paths between generators and points of use. The actual flow of electricity is referenced as
flowing "parallel" to contractual paths (transmission paths) that are reserved for the flow ofelectricity, but
are not actually used.

Parallel Operation (Parallel Generation) The operation of a customer-owned generator while connected to
the utility's grid. Parallel operation may be required solely for the customer's operating convenience or for
the purpose ofdelivering power to the utility's grid. This term is often used in reference to distributed
generation.

Paralleling Equipment Generating and protective equipment system that interfaces and
synchronizes a customer-owned generator with the distribution system facility. This term is often used in
reference to distributed generation.

Partial Outage See Outage - Partial Outage.

Partial Requirements A wholesale customer who purchases, or is committed to purchase, only a portion of
its electric power generation need from a particular entity. There often is a specified contractual ceiling on
the amount of power that a partial requirements customer can take from the entity. In contrast, a
"requirements" or "full requirements" customer is committed to purchase all of its needs from a single entity
and generally would not have a ceiling on the amount ofpower it can take.

Participation Certificate (PC) A certificate representing an undivided interest in a pool ofconventional
mortgages. Principal and interest payments on the mortgages are passed through to the certificate holders
each month. Participation certificates qualifY as loans secured by an interest in real property and as
qualifying real property loans with the respect to certain thrift institutions.

Particulate A particle ofsolid or liquid matler, also called soot, dust, and aerosols. Emissions ofparticulate
matter are regulated by the Clean Air Act.

Payout Ratio The ratio ofcash dividends on common stock to earnings available for common stock, based
either on the actual dividends declared for a period or on the current indicated annual dividend rate.

PCBs (Polychlorinated biphenyls) A group oftoxic, persistent chemicals used in electrical transformers and
capacitors. Further sale or new use was banned in 1979 by law.
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with another system or a substation where the transmission provider's transmission and distribution systems
are connected to another system.

Point of Receipt A point on the electrical system where an entity receives electricity from a power supplier
or wheeling entity. This point could include an interconnection with another system or generator busbar.

Point Source A stationary location where pollutants are discharged.

Point-to-Point Transmission A service that allows the customer to utilize a specified amount of
transmission capacity to transmit power from designated points of receipt to designated points of delivery. A
separate service agreement would be required and a separate charge generally would be paid for each pairing
ofa receipt point with a delivery point under this service.

Poison In reactor physics, a material other than fissionable material in the vicinity of the reactor core that
will absorb neutrons to control or stop a nuclear reaction, The addition of poisons, such as control rods or
boron, into the reactor is said to be an addition ofnegative reactivity,

Pole Miles or Line Miles measured along the line ofpoles, structures, or towers carrying electric conductors
regardless of the number of conductors or circuits carried. For underground lines, see Conduit Bank Miles,

Pollutant An impurity or contaminant emitted to the environment. It may be a solid, liquid, gas, or
dissolved material. Environmental standards permit limited emissions ofpollutants, because at low levels
they are determined to be ofnegligible concern.

Pooling Company (POOLCO) An independent power pool company that operates for a group ofutilities the
electric transmission grid and may in some cases dispatch generating plants by buying and selling wholesale
power. Although the individual utilities might continue to own portions of the transmission grid, the
POOLCO would continually coordinate transmission use and may take bids from generators offering to sell
electricity at specific prices. The POOLCO would then purchase the required energy and resell it to the
electric distribution operations of the utilities at prices that reflect actual purchase costs that may vary by
time ofday.

Postage Stamp Rates See Rates, Transmission Pricing - Postage Stamp Rates,

Power (Electric) The time rate of generating, transferring, or using electric energy, usually expressed in
kilowatts (kW).

Apparent The product of the volts and amperes ofa circuit. This product generally is divided by
1,000 and designated in kilovoltamperes (kVA), It comprises both real and reactive power.

Dump See Electric Energy - Dump.

firm· power or power-prodU9ipg capacity intended to be available at all times duripg the period
covered by a commitment, even under adverse conditions.

interruptible Power made available under agreements that permit curtailment or cessation of delivery
by the supplier. See also Demand -Interruptible,
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Renewable Resources Any source of energy that is continually available or that can be renewed or replaced.
Examples include wind, solar, geothermal, hydro, photovoltaic, wood and waste. Nonrenewable energy
sources include coal, oil, and gas, that all exist in finite amounts.

Replacement Cost An estimate of the cost to replace the existing facilities either as currently structured or as
redesigned to embrace new technology with facilities that will perform the same functions. This method
recognizes the benefits ofpresently available technology in replacing the system. For example, a number of
small generating units may be replaced with a single large unit at lower unit costs and greater efficiency. See
also Reproduction Cost.

Replacement Power Power that a utility must purchase when one of its own plants (or other long-term
suppliers) experiences an outage or is otherwise unavailable.

Replacements The substitution ofa unit ofUtility Plant for another unit generally ofa like or improved
character.

Repowering A means of increasing the output and efficiency ofconventional thermal generating facilities.
For example, adding combustion turbines to supplement or replace steam from fuel combustion used to
power steam turbines.

Reprocessing See Recycling.

Reproduction Cost The estimated cost to reproduce existing properties in their current form and capability
at current cost levels. The mechanics may involve a trending of the original cost dollars to reflect current
costing factors, or they may involve a property appraisal accompanied by estimates to reconstruct the
facilities. The former is most often utilized as Rate Base.

Repurchase Agreements (Repo) A means of temporarily adding to monetary reserves. The Fed buys
government securities under a contract to sell them back at an agreed price and date. Generally repurchase
agreements mature within one to seven days (maximum is 15 days). Dealers may usually repurchase before
the maturity of the agreement if they wish. Interest rate is determined by auction.

Requirements Service Service that the supplier plans to provide on lU\ ongoingl>asis (i&., the supplier
ilwludes projected load for this service in its system resource planning). In addition, the reliability of
r~quirements service must be the same as, or second only to, the supplier's servic:<\ to. its own \!Itimat~

customers.

Rerating A change in the capability ofa generator due to a change in conditions such as age, upgrades,
auxiliary equipment, cooling, etc.

Reregulation The design and implementation of regulatory practices to be applied to the remaining regulated
entities after restructuring of the vertically-integrated electric utility. The remaining regulated entities would
be those that continue to exhibit characteristics ofa natural monopoly, where imperfections in the market
prevent the realization ofmore competitive results, and where, in light of other policy considerations,
competitive results are unsatisfactory in one or more respects. Regulation could employ the same of
different regulatory practices as those used before restructuring.
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FULL REQUIREMENTS SERVICE AGREEMENT

THIS FULL REQUIREMENTS SERVICE AGREIlMIlNT ("Agreemenl" or
"FSA") is made and entered into as of _ ("Effective Dale''), by and betWeen
Monongahela Power Company, dba Allegheny Power, hereinafter referred to as "Seller"
and Columbus Southern Powar Company, hereinafter referred 10 as "Buyer" (each
hereinafter referred to indivlduallyas "Party" and collectively as "Pames").

WITNESSETH:

WHEREAS. the PUCO dlrOIlIed Buyer and seller to ellplore the possibility of
transfening the SlIbjOllt Servioe Territory to Buyer, and

WHEREAS. Buyer and Seller have n¢gOliated and executed an Asset Purclwe
Agreement dated 200S (UA8acl Pun:hase Agremnent") fur the purchase of Ihe
Subject Savlce Territory by Buyer; and

WHEREAS, Buyer now bas electric service obligations in the Subject Service
Territory and desires to purchase Full Requ!lIlIIIenls Service through an Agreemmt with
the Seller; and

WHEREAS, Seller cIe8irea to seU Full Requirements Service and Buyer desires 10
purchase such Full Requirements Servico in the Subject Service Territory on a finn and
continuous basis during the Delivery Period; and

NOW, THEREFORE, and in consideralion of the foregoing, and of Ihe mutual
promises. covenants, and eondltions ut forth hmln, and other good and valuable
consideratioD, tho Partles hereto. intending to be legally bolllld by the terms and
conditions set forth in this Agreement, hereby agree as follows:

ARTICLE I
DEFINITIONS

In addition to terms defined e1sewbllle in this Agreement, the following
definitions shall apply hereunder:

"Affiliate" means, with respect 10 any entity, any other entity that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or Is under common
control with, such entity. Por this pmpose, "control" means the direct or indirecl
ownership of fifty pen:ent (50%) or more of the outstanding capital stock or other equity
int«ests havingordinary voting power.

"ALM Operating B!!l!A"/e Adjua!ment" shall have tho meaning ascribed to it in Section
4.2(c) (Load Response Programs).

"Ancj!lary Servigell" shall have the meaning ascribed thereto In the PJM Agreements.

1
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"Apctjgo Revenue Rights" or.~" means entitlements allocated annually by PJM to
finn transmission service C\ISlOmerIl Wlder tho PSM OAIT that entitle the holder to
receive an allocation of tho revenues from PSM'slUlll1l8l FTR auctloo.

"Bankrupt" means, with rcspoct to any entity, such cntity; (I) vol\llltarily files a petition
or otherwise CODlll1ences, allthorizes or acquiesces in the CODlll1encoment ofa proceeding
or cause of action lIlIder any bankruptcy, insolvency, reorganiution or similar law; (ii)
has any BUch petition filed or commenced against It by lIS creditors and BUch petition is
not dismissed within sixty (60) calendar days ofthe filing or commencement; (iii) makes
an assignment or any general 8I'I'8IIgCIlleIt for the balcfit of crediton; (Iv) otheJWise
becomes insolvent, however evideoced; (v) has a liquidator, adminiBlrator, receiver,
trustee, conservator or similar official appointed with respect to it or any substantial
portion of its property or assets; or (vi) is generally WlSble to pay its debts as they fall
due.

"Business Day" mCllllS any day except a SalIlnlay, Sunday or a day that PJM declares to
be a holiday, as posted on the PSM website. A Business Day shall open at 8:00 a.m. and
close at S:OO p.m. Eastern Prevailing TillIe ("EPT").

''Cip.clty'' means "Unforoed Capacity" as set forth in the PSM Agreements, or any
S\1ccossor mClUllRllletlt of tho capacity obligation of a Load Serving Entity as may be
employed in PJM (whether set forth in the PSM AgReIlIeII!s or elsewhere).

"CIosini" will have the meaning 8iven to that term by the Asset Purchase AgreemenL

"Cgngestion RevQ!!Ue BlsJt!s" pr "eRR" mCIIIlS the c:um:nt or any sucoessor oongestion
management mechanism or meohanlsms .. may be employed by PJM (whether set forth
in the PJM Tariffor elsewhere) for the pwpose ofaIlocatln8 financial congestion hedges.

.~" means, with rcspoct to the Non-Defaulting Party, brokerage fees, IlOmmissions,
PJM charges, and other similar third party transaction costs and exponses reasonably
iJlcIJmd by S\1ch party either in terminating any BmII1iement pursuant to which II has
hedged its DS Load obligations or entering Into new lUT1lIIgements that I'qllace the
Transaction upon tenn1natlon; and all reasonable attorneys' fees and expenses incurred
by the Non-Defaulting party In connection with the tonnInstIon ofthe Transaction.

"DeW Service Load" gr "PS lood" means the melered total sales adjusted to the
generator level, plus UlI8IlOOunted For Energy, expressed In MWh for retAil customers
being served by Buyer In the Subject service Territory, 88 such sales vary from hour to
hour, 88 such territory exists on the Effective Date. For purposes of clarification. PS
Load shall not Inolude ohanges in the above mentioned service tenitory that occur as 8
result of a merger, oonsolidation, or acquisition of another entity or a result of a
signiflcant franchlsc territory swap with another entity.

"Delivery Period" means the period of delivery of the Full RequiIements Service under
this Agreement, beginning at the Bffective Time and CIIdIns at II :59 EPT on May 31,
2007.

2
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"DeUYJltY Polnl" means (I) prior to the "Delivery Point Aggrega1.!on Date," the LMP
points in the PIM Control Area that tMke up the aggresate APS lAne, or any Il'.l«eSlI()t,
superceding or amended agategal08 for the APS Zone as defined by P1M over the term of
this Agreement and (ii) from and after the Delivery Point Aggregation Date, the LMP
points in the PIM Control Area that make up the assregate ABP Zone or any successor,
superceding at amended 888l'egale8 for the ABP Zone as defined by PJM over the term of
tbis Agreement.

"Deliyqy P9iDt Aggregatign Da!p" means the date on which the LMP points asSOl:iated
with the Subject Service Territory are assiJnJleted by PIM into the ABP Zone from the
APSZone.

"Baste!» Preya!ljQ8 TIJne" or "BPr' means Bastern Standard Time or Eaatem Daylight
Savings Time, whichever is in effect on any particular date.

"Effectjvo TIme" wilt bave the meaning given to that term by the Asset Purchue
Agteement.

"Emergency BoerBY" shall have the meaning ascribed to it in the PJM Agreements.

'1lnm:Kr' means lJlree.phase, 6000ycle alternating current cleclric energy, expressed in
units ofkilowatt-hours or megawatt-hoW'll.

''F.guitab!e pefeqses" means any bankruptcy, insolvency, reorpnlzatlon and other lawa
affectlng creditors' rights generally, and with regard to equitable remedies, the discretion
ofthe court before which proceedings to obtain same may bepending.

"J:liB.C" means tho Pederall!nergyRegulatory Commission or ilS successor.

"FInancial Transmjss!on RighI" or "Wit means a financial instrument that entitles the
bolder to receive compensation ftom PIM for ocd8ln congestion-telaled transmission
charges that arise when the grid is congested and differences in 10000000nal marginal prices
result from the redlspatch of generators out of merit onler to reliave congcstion in the
rIM day-ahead madcet.

"finn Energy" means Ilnergy that Seller iha1\ aeU and dollver and Buyer shall purchase
and receive WIIess relieved of their respective obllgations without liability by Force
Ml\ieure, but only to the exlalt \hal, 8IId for tho period during which, either Pany's
pcrfoltll/lllCC is prevOllted by force Majeuro.

"force Mllieure" means an event or circumstance that prevClllS one Pany from
perfonning its obligations under the Tran.w:lion, which event or circulllstance was not
foreseen as ofthe date tho Transaction Is entered Into, which is lI<lt within Iho reasonable
control of; or tho result ofthe ncgIlgencc of, tho affected Party and which, by the exercise
of duo diligence, the Party is unable to llIidgate or avoid or cause to be avoided.
Notwithstanding the foregoing, under DO cirl:umstance shallllll event ofFo~ Majeure be
based on: (i) tho loss or failure of Soller's supply; (ii) Seller's ability to selllhc Full
Requirements Service at a price gresler lhan that received under tho Transaction; (ill)
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cunallment by a TrADlmitting Utility; or (Iv) Buyer's ability to pun:hase the Pull
Requirements Service at a price lower tbal1 paid under the Transaction.

"Full Reguirmtents Stnrice' Illeana ScUer sl1a1l supply Finn Energy to the Delivery
Polnl, 8!l the same may fluctuate in realliJnc to serve Retail Load, limited in any hour to
the OS Load in the Subject Service Territory during the applicable billing period and
capacity credits, congestion costs, and IOSSBS, all as set forth in Exhibit A and elsewhere
in this Agreement.

''.QiiDI'' means, with respBl:t to any Party, an amount equal to the presenl value of the
economic benefil to it if any (llllclllSlve of Costs), resullil1llliom the termination of the
TranSlletion, detennined In a oommezdally reasonable lI1&lIIler.

"GpYernmental Au!bpri\Y" means any federal, slale, local, municipal or other
governmental entity, authority or aaenaY, depsJlmenl, board, court, tribunal. regulalory
commission, or other body, whother legislative, judicial or executive, Iogelher or
individually, oxmlsing or enlillecl 10 exeroise any admlnislralive, executive, judicial,
legislative, policy, regulatory or taxing authorily or power over a Party or this
Agreemenl.

"Intgt BRill" means, for any c1ate, the lesser of (i) the per annum rate of interest equal
to the prime lending rate as may from time 10 time be published in TfIe Wall Street
JOlU7IllI under ''Money Rates" on such clay (or If nOl published on such clay on the most
recent preceding day on which publlsbecl), p1ll8 two per<:elll (2%); and (II) the maximum
rate permitted by applicable law.

"Load Serving Bm!t,," or "W" shal1 have the meanlnS ascribecl to il in the PIM
Agreements.

"l.ooaliona! MarBinai Price" or "00" Illeans the hourly iJlle8nlled market clearing
Il181ginal price for energy at the location the energy is delivered or received.

''1lliW'' means, with l'8SIJ8Ct to any Party, an amount equal to the present value of the
econolllic loss to !I, if any (ox.c!llSiva of Costs). resulting fumt the tenninalion of the
Transaction, determined In aIlOmmerciaily reasonable mllllll8l'.

"Month!y Settlement Amount" meana with respect to any oaIC11d8r month during Ille
Delivery Period, the product of the Settlement Price and Monthly Settlement Load and
any other adjustments as set forth in this Asreement.

"Monthly Sett!em/llll. Date" means, with respect to any calendar month of the Delivery
Period, the dale detennined 10 be the P1M Settlement Date pursuanl 10 the PIM
Agreements.

"Mgnthly Settlement I.qRd" means, with l'8SIJ8Ct to any calendar month during the
Delivery Period, DS Load.
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"M!lb" moans one megawatt of electric power used over a period of one hour. which
shall bo rounded ill a msnner conslstellt with standards ill the PJM AgreemelIlll. The
currenl rounding standards~ 10 the nearest ono-thousandth ofa megawatt hour.

~ means the North American mectric Reliability Counell or any successor
orsaniution thereto.

"Network Igtesratlon TmpllPiSJjon SCrvlce" shall have the meaning ascribed 10 it in the
PJM Agreements.

"Non.PetfonnJl!!AA Psmages" meana any direct damages. eaJculated in a conunerclaJly
reasonablo manner, that a Party inClll\l as a IeSII1I of tho other Party's falhne 10 schedule
and deliver or recelvll, lIS applicablo, the Full Requirements Service. DinlcI darnases may
include, bUI arenot limited 10: (i) the positive difference (ifany) between \he price ofFull
Requirements Service hereunder and the price at which the Buyer or Seller is able 10
purchase or aeII (as applicable) Full Requirements SCrvlce (or any oomponents of Full
Requirements 8ervioe it ill able 10 pun:base or sell) from or to third parties, Including
PJM; (Il) Emergency Energy charges; and (iii) additional uansmisslon or congestion
costs Incurred to purchase orsell Full Req\liJell1ents Service.

"Operating Res!lrye" shall have the meaning ascribed to it in the PJM AgreemanlS.

"ll,U;Q" means the Public Utility Cemmisslon ofOhio.

".uM" means the PJM I:ntercollllectlon, LLC or any successor organization theTelll.

"PJU Act!yo (,gad Manapnmt" sbaII have tho mean1n8 ascribed to it in the PJM
Agreements.

"PJM AilmDenls" means the PJM OATI, PlM OperatIng Agreement, PlM RAA, PJM
West RAA, and any otb« applicable PlM manuals. nwlcet rules, procedures or'
dOCUlllents, or any successor, SIIJlOl'COl!InB or amended versions that may take effect from
time 10 lime.

"PJM Centrol Area" shall have the meaning ascribed to it in the PJM Agreements.

"PJM 04IT'or "PJMTaritr' means the OpenAcoess Transmission TariffofPJM or the
successor, superoedlng or amended vllrllions ofthe Open Access Transmission Tarifflhal
may talce effect from time to time.

<ow OJlem!lng Agrocmepl" mOlUl8 the Operating Agreement of PJM or the successor,
supen:eding or amended versions of the OpenItlnS Apmenl that may tako effect from
time to time.

"PJM Plapninll Period" shal1 have the meaning ascribed 10 it in tho PJM Agreements.
Cunelltly. the PJM Plannins Period Ie the twelve month period beginning June I and
extending through May 3\ ofthe followins year.

s
:l312748vl

Schedule JH·S6·3



"flM RAA" means the PIM Reliability Assutance Agrecment or IIny successor,
su~lng or amended versions of the PlM Reliability Asaunlnce Agreement that may
takoe~ ftam tlmoto time.

"PlM Settlement pate" means the date on which payments ate due to PJM for services
providedby PJM in accordance with the PJM Apements. Such date wrrcntIy occurs on
the fim Bwdness Day after thellineteenth (19'") calendar day of the month following
service.

"PJM West RAA" mllSllS the PJM West Reliability AssUl'llllCll Asreemenl or lhe
successor, suporceding or amended versions of lhe PIM Wesl RoliabUity Assurance
Agreement that may take eft'el:t from lime to time.

·'Settlement Amount" means, with respect to lhe T1llIlB8C!ion and lhe Non-Defaulting
Party, the Losses or Gains, and Costs, expressed in U.S. DoUm, which BUell Party inCUlll
AS a result oflhe liquidation of the TtlUlSsetion pumuant to Article 12 (.events of Default
- Remedies). Tho calculation ofa Settlement Amount for the Transaction shall exclude
MY Non-Petformanee Demases calculated pursuant to Sedlon 12.2(b)(1l) (Remedies) for
lhe Transaction. For the pIIIpOses ofcalculating the Termlnation Payment, the Settlement
Amount shall be IlOnsldered an amount due to the Non-Defaulting Party under this
Agreement Ifthe total ofthe Losses and Costs exceeds thll GaIns, and Wli be considered
an amount due to the Defaulting Party under this Agreement ifthe Gains exceed lhe total
of the Losses IlIld Costs.

"Settlement eripo" means the following amount during the following period:

1/112006- S13I/2007 $4SIMWh.

"Subject Seryice Tenitott' means the "Certified TerritolY" (as defined by SectIon
4933.81(0) of the Ohio Rev. Code) of Seller in Ohio on file wilh the PlICO as of Ihe
execution dale of the Asset Purcbase Agreement.

''Tmnsaetjoo'' means the purchase by Buyer and the sale by Sllller of the Filii
Requirements Service plltll\lllllt to this Agreement.

"Transmitting Utlll\y" mtanll the IJlility or utilities and their respective COlIttol area
operators and their SUCCllSSOIS, tranIInltting FIlII Requlrcmen18 Setvlc:c.

"Unaccounted For Bneqy" mllSllS the difference between the Buyer'S holll'ly system load
and tho SUIIl of: (I) 1IIe estimated hourly~ loads (interval metered and profiled);
and (ii) electrlcsllosses, 118 such Unaccounted For Bnelgy Is determined in lhe Buyer'S
retsil load mtIement process.

"~" means an area within \he PIM Control Area. M set forth in the PJM OA1T.1IIe
PJM RAA and the PJM West RAA.
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ARTICLE II
TERMS AND CONDITIONS OF FULL REQUIREMENTS SERVICE

2. I Seller'. O!lliptjon To Pmyjdq Service. From and after tho Bffccave Time. Seller
shall provide Full Requirements ServIce on a fum and \lOI\tmUOllS basis such that
the Full Requitemcnlll Sorvice is supplied dlll'ing tho Delivery Period.

2.2 BUYer'. ObIiptjon to Takg Seryjce; From and after the Bffectlve Time, Buyer shall
accept FuJI RequinJllleDts Servioo 88 provided by Setter pursuant to Section 2.1
(Seller's Obligation to Provide Servlco). and shaIJ pay Soller tho Monthly
Seulement Amounts for the Full Requheancnts Servlco on the applicable Monthly
settlemen.t Date in accordance with SCI:lion 7.3 (payments of tile tnvoicol.

2.3 NelWOdc 1ntc&JJ!ion Iranamilllign scm" and Djstributjon Service. Buyer shall be
respllP51'ble, at irs sole COlt and OlIpense, for tho provision of Netwolic Integration
Transmission Setvico witbiD PJM and distribution servico from the DelivetY Point
necessuy to serve the OS Load. With respect to the OS Load, Buyer is
responsible. at its sole cost and expense, for future PJM cl1arges assessed to
network transmission custoIllertl for PJM'nlIjuired transmission system
ellhanClllllents pIlfS\IllIlt to thll PIM Regional Transmission Expansion Plan, and
for futuro PJM dlarges 8880SSed to netwolic 1raII8IIIission customers for transitIon
costs related to tho elimination of through·and-oul transmission rates.

2.4 Other Changes in PJM Charges. Except for charges speci1lcally allocatll(! to Buyer
pur8l1SDt to Section 2.3. any new charges implemented by PJM during the ttmn
berll\lllder will bo allocated 88 belwlleD Seller and Buyer in a manner similar to the
ClllTCl\t PJM ebarges as iIIustmtedon ExhIbit Aand elsewhere In this egreetnent.

2.5 Status of Seller. Seller, for PUIpOsos of providing the Full RequinJlllenls Service to
Buyer hetellDder, is agent, putSUant to the PJM Agreemen.ts, for Buyer who is the
Load Serving Entity as thai tenn Is defined In the PJM Agreemenlll. Prior to the
Closing, Buyer and SOller shall ellllCUte and submit to PJM a PJM Decl8llluon of
Authority for this Agreement.

2.6 SD!!lI for We. All Full Requitements ServIce provided by Seller to Buyer shall be
sales for resale, with Buyer reselling such Full Requlrements Service to OS Load
customers.

2.7 Qo_oS Terms. Thls Agreement, including all exhibits hereto, sball fOnil a single
integrated s8fOClIIIent between Buyer and Seller.
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ARTICLEllI
SCHEDULING, FORECASTING, AND

INFORMATION SHARING

3.1 Scbedy!ing. Seller shall sclledule the fuJI Requirements Serville PlIIllWlIlt to the PJM
Agreements. Buyer will provido to PJM all information required by PJM, fot tho
purpose ofcalculating Seller's Full Requirements Service obligations.

3.2 Load FORm"tlne- Buyer shB1l provide to Seller 8 daily, twenty-four hoIII', hour-by­
holll' esdmated load schedule for SoIl«'8 Full Requirements Service for the
Transaction hereunder by no later than 9:00 a.m. BPT lit least one Business Day
prior to the delivery day. Buyer shall providll llIllUIa1ly a load forecast for each
month of the year no lllter thsn November I ofprlor year or, if the Closing occurs
after November I, :ZOOS, wilhln thirty (30) days of the Closing. Furthermore,
Buyer &hall promptly notifY Seller jf Buyer's load forecast for a llIonth varies by
more than five percalt ofthe tota1 Bnergy shown for sucl1 month Iiom the annual
load forecast for such JIIOIlth. Buyer will prepare and submit all such Information
to Sillier in good faith, but makes no W8lr8II1y as to its acwracy. Buyer win have
no liability for any iMccuracy in such infunnation.

ARTICLE IV
SPECIAL TERMS AND CONDmONS

4.1 Conwtjon and ConlWiop Manapmem.

(a) SoUer will be mponslblo for any ccnsestlon charges incurred to supply
the Full Requiremllllls Service to the DS Load during tho Delivery Period,
both before and after any Delivery Point Aggregation DatlI(s). For the
avoidance ofdoubt, this obUgalion shall tenninate upon the torminallon of
this Agreement as set furth in Section 5.1.

(b) Nolwithstandill8 Section 2.5 (Status of ScUer), Buyer &hall transfer or
usijll to Seller, Buyer's rights to CRRs. including the tight to nominate
sucb eRRs, for the Delivery Period to which Buyer is entitled as an LSB
for the OS Load pursuant to tho P1M Ageements, provided that with
respect to the 200512006 PJM PllIIIIling Period. Buyer will not be required
to transfer to Seller any eRRs In excess of tho eRRs trIllISferrod by Seller
to »Uyer Illlder tho Asset Potchaao Agreemem relatln,g to that period. All
rights and obligations llS8OCiatod with SIlCh eRRs will 8CC111O to tho Seller
through tho transfer or assignment &om Buyer to Seller. The allocatiort of
eRRs asscciatod with the DS Load wiU be In eccordance with the PJM
AgrteIllen1s.

(e) Notwithstanding any uslmllation of the LMP points associated with the
Subject Service Territory into tho ABP Zone fur other purposes, Buyer
agrees that it willoot request or talto any other aetiOllS to cause PJM to
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modify tho $el of Ilmoration fCSOlII'CeS on which the eRR allocation for
the Subj~ Semce Temtory is based from tho m ofgenetlltion resources
assoclalcd by PJM with the APS ZOne to the set of lliOIIeration resoutees
historioaJly assocIated by PIM with tho ASP ZO!lo effective eulier !han
June I, 2007 without the written COIlS8I1t of seUer to en earlier elfective
date.

4.2 LoBI! Response PlllB'tn" Buyer will Ill8IlA8ll its load~ prosrarns in
accordance with the provlsiOllll of il8 spplicable riders and retall e1eclrlo service
tariffs, 88 8II1Ollded and approved by the PUCO from time to timo or distribution
utility customer QOntraelS, 88 amOlldod by the dlrlrlbudOil utility from tlmo to
timo.

(4) Buyc:r shall be responsible for QOmplying with all PIM Activo Load
ManagemOlll program openlling JUles (including resource nominations,
QOmplianoe tepoI1S, load drop estimsles. and special studies) and any
]lelIalties assessed in 8l:COrdanoo with the PJM Agreements for failure to
impllllDOIItlts load n:sponse pmgrams wheII so requested by P1M. Buyet
shall be respoJlBlble for mllintalning and operating any equipment
cumully relied upon to openIte existing load response programs.

(b) Buyer shall TlltlIin all of the benefits associated with its load response
programs and shall be IeSponslble for all customer incentive payments.

(0) Buyer sball reimbune Soller for real time OperatilIg Reserve costs
incurred by Seller 88 8 result of Buyc:r's operation of its load _ponse
pm8f8lllS, which reimbursement shall be eqlllll to the product of the: (I)
estIIIlalcd hourly load reduction, (II) the real time OperatinS Reserve
charge; and (iii) 100%, sud! reimburstmllllt to be referred to 88 the "ALM
OperatilIg ROS01'Ve Ac\justmellt."

(d) The obligations addressed in 4.2 (a). (b) and (0) above do not apply to any
load redI1ctiQn initiated by a DS Load customer throullb the rJM
I!QOnomio Load Response Program or rIM Emergatey Load Response
PtogJam. Responslbility for any subaequent rJM charges associated with
the P1M Bconomic Load Response ProgTam or PJM Emergency Load
Response Program will be allocated 89 betwOllll Seller and Buyc:r in a
manner similar to lite cummt P1M cIIarses 89 illustrated on I!xhibit A or
elsewhere herein.

4.3 !.mKI M8QPB!!IIIGII1. Buyer QOvenanls with ret/POCllO the OS Load that: (i) Buyer shall
purchase the Full Requirements Service from Seller for the purpose of fultilllns
Buyer's retail supply obligation to the DS Load In tho Subject Service Tomtory
only; (ii) Bllyer ,ball enforce those contradUal and tariff provisions with respect
to its reIail service custemOlS that comprise part oftho OS Load and that affect the
total of the retail supply amount of the DS Load; (iii) Buyer shall participate in
load response and dOllland-side managOlllent initiatives to the extOllt required by
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Buyer's relail tariffs applicable to the DS Load. IfBuyer enters Into any special
contt1lct offering discollllted rates where the effect of such spcc1a1 contract
offerlnS Is to increase the fIlIall supply amolUlt of the DS Load with respOCl to the
customer receivinS sullb specill1 conlnlct, Buyer will be responsible for the coS! of
serving the Increased OS Load ofthat customer. A Ilbanse in lIIe retail tariff tele
schedule under whillb a OU8IoIIIor takes service from Buyer to a different tariff
rate schedule and/or any hwrease In the load of a l:1I8tomer taking service from
Buyer under a retail tariff rate schedule, will not coJl8titute an increase in supply
under a special contract.

4.4 PM E.ACMWlls. Buyer and seller shall work with PJM to establish any PJM E­
Accounts noc:essary for Seller to provide Full Requirements SeMce.

4.5 Title IrMsfer. Title to, possession of, and risk ofloss (except for electrical system
transmission and distribution I~) ofFull Requlremetrts Service scheduled and
reoeIved or delivered l1ereunder shall transfer from seller to Buyer at the Delivery
Point Seller warrants that Soller shall have good title to the Full Requirements
Service sold and delivered hereunder, and that Soller shaI1 have the right to sell
sucll Full Requirements Serville to Buyer, ti'oe and clear of all liens, security
Interests, claims and encumbrances thereto or theRIn by any person. Nothing
contained in this Agreement is inIeoded to create or increase any liability of
Buyer to any third party beyond any such lJability, ifany, that would otheIwise
exist under the PJM Agreements or under IIPPUcabie law if Buyer bad not taken
title and/or if title had remained with Seller.

4.6 Re!jsbjliJy OtJjde!ioC/!. .Bacll party agrees to adhere to the IIPPlicablc operating
policies, criteria and/or guidelines of the NERC, PJM, their SUC:CCSSOI'$. and any
regional or sub regional requlrements.

4.7 PJM Membersb!D.For the period oftime that this~t Is in effect, Seller shall
be: (I) a member In good standlng of PJM; and (ii) qualified as a PJM "Market
Buyer" and "Market Sellef' pwsuant to the PJM Agreements. For the period of
time that this Asreement Is In offect, Buyer shall be: (I) a lIlember In good
standing of P1M; and (ii) qu«lifled as a PJM "Load Serving EIltlty" pursuant to
the PJM Agreements.

4.8 FERC Autltodytion.For the period of time that thla A8JOeII181l1 is in effect, Seller
shsll hav., PERC authorization to lIlake silica of energy, capacity and ancillary
servicos at market based teles.

4.9 Remedy for SelIO'" Fal1um to DoIjVO'. IfSeller fails 10 schedule and deliver all or
part of the Full RequlremCltts ServIce, and such failure Is not llllouscd by Forco
Majeure or by Buyer's failure to perfollll, then In addition to any other romedica
available lUIder law or In equity to Buyer or under ArtIcle 12, Seller will pay
Buyer, on tho tlate iliat payment would oilierwise be d\lO for the month in whillb
the failure~ an amOllllt for sucll deficiency equal to positive amount, if
any, ofBuyer's Non-Performance DllIl1agcs.
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4.10 Remedy for Buw's FJjlureto Beve. If Buyer falls to receive all or part oftlte
Pull Requ!nlments Service, and such fllilme is 110t excused by Force Majeure or
by Seller's lililure to perf"onn, then In addition to any other remedies available
WIder law or In equity to SCIIer or \lllder Artiele 12, Bu)'lll' wi1l pay Seller. on the
dato that paymCllt w01lld otherwise be duc for the month In whldl the failure
oocwred. an BI1\Ount fur 6lICb deficiency equal to positive amount, If any, of
Seller's Non·Perfurmtlllllll DllIIlIlges.

ARTICLE V
TERM AND SURVIVAL

5.1 ImJi. Unless this Agreoment is tenninsted prematurely PllrSU8llt to Artiele 12 ofthis
Agroornent and unless otherwise agreed upon by BU)'llI' and Seller, this
Agreement sbaII continuo In Ml ful"\lO and eff~ ftom tho Bffeotivo Dalo until
May 31, 2007, at which limo this AgIllellICllt shall tern1inllte automatically
without the need for llIltion by either Party; provided, however, that if the Assel
Purohase Agreement is terminated without the closing of the salo of tho Subject
Service TerrilOry having occurred, then this Agreement shall terminate without
further obligation or liability for eltber Party. Neither Party ab8l1 have any rights
to extend tho term ofthls AareemcnJ.

5.2 Surtival. All provisions of this A~ent that must, In order 10 glvo lilIl force and
effect to the rights and obligations of tho Parties hereto. suMve termination or
expiration of this Agreement, sha1l so survive, Inoludlng, without limitation,
Articles 9, 10, 12 and 13.

ARTICLE VI
DETERMINATION OF DELIVERED QUANTITIES

6.1 Montbly Seulement IAd The 8lIIOunt of Monthly Settlement Load with reapec:t to
any calendar month durinB the Delivezy Period ahaIl be determined in terms of
megawatt-boW'll (MWh) ofBnerllY.

The MWh of Energy shall be equivalent to the amount of Bnergy reported as tlte
Seller's Pull RequlIements Service obligation by Buyer to PJM, at the generator
level, in accordance with Bu)'lll"s initial and subsequent retail load settlement
processes. Such Energy reported by Buyer 10 PJM for the subseqUCllt retail load
settlCIXIeIlt process shall lnllIudo l!llorgy adjustments associated with Buyer's
o(lellltlon of its load tllfIPOlISe programs as necessary to ensure that Seller is
credited with llllergy dellverillS equal to the 8IIIOunt by whillh load was redllOed
duc to Buyer's operation of its load responsc prognuns, as detennlnod by Buyer.
Ifrequired by PJM, Seller shalll:QIIfirm such adjustments.
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ARTICLE VII
BJLLlNG AND SElTLEMENT

7.1 B.iIl.IIl&- Unless olhenvisc agreed to by the Panics, on or before the sixth (6"')
Business Day of eaoh month, Buyer shal1 deliver to Seller, via electronic
InlIISmlssJOD or other m_ agrlled to by the PllI1ies, an invoice ("Invoice") that
sets forth the tollll amount due for the previous calendar month for the
TllWaClion. The Invoice sball detail the following:

(a) Monthly Settlement Load
(b) Settlement Price
(0) Monthly Settlement Amount
(d) PJM billing adjustmeats
(e) ALM OperatinB Reserve Adjustment
(I) Any other adjustmellts sec forth in this AgreellJellt

7.2 PJM BjIlinS Buyer and Seller shall direct PJM to invoice SeUer and Buyer for
charges and credits relating to Sener's and Buyer'S rights and obligstions
under this Agreement 88 sec forth in ElIhibit A etlllche<! hereto and made a
part het'llO£ If PJM is unable 10 Invoice charges or credits in accordance
wltII ExhIbit A, Buyer shal1 rectlfy such PlM invoice diBa'CJlllllcy In the
Invoice sent pursuant to SocIion 7.1 (Billing). To the oxtont that either
PIlrty pays ar is~ to pay for any service or cbarge that is the
responsibility ofthe other Party, lhon the paying Party shall be reimbursed
for such costs by the responsible party either through QlIIIh payment or by
credit against other amounts owed 10 the responsible Party by the paying
Party in accordanco with this SocIion.

(b) The PllI1ies agree that the PJM bill may chango from time 10 time.
Allocation of any c!laries that are retlectecl in a P1M bill that are not
include<! on or are Incoosistent with Bxhibit A wlll be detennined pursuant
to Sections 2.~ (NetwOllt Integration Transmission Service and
Distn'bution Service), 2..4 (Other Changes in PJM Cherges), and 15.11
(PIM Agreement Modifications) ofthis AgreellIonl.

(0) The PllI1ies shal1 work with PJM to adjust the billing determinants upon
which SHeA dlvgos and credits are allocated ll1llOIl8 PJM Zones to
ensure that the aggrepUl SHCA charges and credits for each party will not
be altered by the tran8fer of customers in the Subject Service Territory
from the Seller to Buyer.

7.3 Payments of !he Invoice. On the Monthly Settlement Date, Buyer will pay to Seller
the total amount clue as shown in the applicable Invoice. All payments shall be
made by "Electronic Funds Transtllr" (BF1) via "Alltomated C1earinS House"
(ACH>, to the bank designlltec! by Seller on BxhibIt B. Buy« will execute
(InlIISmlt to its banIca) an ACH request to transfer funds to 8ellal's deslgnatDd
bank acoount on the Monthly Settlement Dato. Payment of invoices shall not
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relieve the paying Party ftom any other respoIl8ibllilies or obllgatlons it bas under
this Agroement (other thaD the obligation to make such pa)'lllent), nor shall such
payment coDSlitute awaiver oflOy claims arisinghereunder.

7.4 Nelli"' of PAymep)l. Buyer and Seller shall discl1arge muIIIaI debts and pa)'lllen\
obligations due and owing to eac:b other under Ibis Aareemenl, lIS ofthe Monthly
Sett1emen\ Date, such 1hat all amounts owed by eac:b Party to the other Party aball
be reflected in a single amount due to be paid by the party who owes It and
received by the other Party, provided that the calculation of tho net amount shall
not include any disputed amounts being withheld pursuant to Section 70S (Billing
Disputes and Adjllslment of Invoices).

7.5 Billing pjmnw and Adj!!.5lmpJ1s of1ny9icekWithin twelve (12) mortths of the date
on which 8Il Invoice is issued, Buyer lllay, in good faith, adjust the invoice to
correct any ertIIIS, provided that Buyer bas paid by the Monthly Sett1ll111ent Date
any portion of an Invoice that is not adjusted. The adjustment shall include
Interest calculated at the Jntenlsl Rate from the original due date to the date of
payment. Buyer shall provide Seller a written explmatlon of the basis for the
adjustment.

(II) Within twelve (12) months oftho date on which 10 invoice is issued or an
Invoice is adjusted pursuant to Section 7.5(a) (Billing Disputes aod
Adjuatlllllllt of Invoices), Seller lllaY. in good fallb, cllspufe the colTllC!ncas
of such Invoice or adjustInenI, pursuant to the provisions of Arlicle 13
(Dispute Resolution). provided that Seller has paid by the Monthly
Settl_ Date any portion ofan Invoice that Is nol dispuled. Seller will
provide Buyer II written expllUlllllon oftho bllsis for the dispute.

(b) Within twelve (12) months of Ibe dale on which II PJM bill is issued,
Buyer or Seller may, in good failh. dispute the corrcctncas of any such
PJM bUl, plll'SU8llt to the provisions of Article 13 (Displlte Resolution).
provided that the disputing Party has paid by the Monthly Settlement Date
lIDy portion of lID Invoice 1hat isnol disputed.

7.6 rntere8t 90 Unpaid Balapces. Intemt on de1inquellt amounts, other than amounts in
dispute as descn'bed in Secdon 7.5 (BlUing Disputes and AdjllSlment of InvoIces),
shall be calculated at the Interest Rate from the originlll due date to the date of
pa)'llleDt.

ARTICLE VIlI
TAXES

8.1 CoQ»em!ign. Bach Party sha1l use ressoOllble efforts to hnpl_ the provisions of
and administer this Agl'oement in accordanc;e wilb the intent of the Parties to
minimize taxes, so long lIS neithet' Party Is Jmleria\!y adversely affected by such
efforts.
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8.2 IAlw. As betWeen the Partioa: (I) Seller Is responsible for the pa)1llent ofall taxes
imposed by any Oovernmental Autbority OIl the wholesale salOl of Full
Requirements Service WIder this Agreemlillt; and (Ii) Buyer Is respOl1Sl'ble for the
payment of all taxes Imposed by any Oovemmeotal Authority on retail salOl of
Full Requirements Service under this Agreentoot.

(a) Any Party paying taxes that 8lIDuld have been paid by the other Party
pursuant to Scc:tI0Il8.2(a) (Taxes), shall be reimbursed by such other party
mthe IIt:xt invoice Issued pursuant to Section 7.1 (Billing).

ARTICLE IX
INDEMNIFICATION

9.1 Seller's Indemniflcaljop for Thjrd:Partv ClAjm.. Seller shall indemnify, hold
bannless, and cIofend Buyer and its AffIliates, and their nspective officers.
lfuectors, shareholders, partners, I1IllIllbers, employees, agents, oontraetors,
SIIbcontraetors, mvitees, 8lICCllS8OlS, rqnesentalivoa and permitted assigns
(11OIlectivel.y, "Buyer's lndemnitees") trom and agWnst any and all claims,
demands or suits (by any penon), liabilities, ooats,I~ damages, obligations.
payments and ellpen&e8 including reasonable attorney and lllIpert fees,
d1sbUl'Sellloo18 8CIUa11y incurred, and any peqaltles or lincI imposed by
Government Autborltles in IIDy action or proceedJng between Buyer and a third
party or Soller for damage to property of unaffiliated third parties, injury to or
death of any person, includlng Buyer's employees or any third parties, to the
extent dllWlly caUBed by the gross neglisence or willful misconduct of Seller
and/or Its officers, ditoctors, employees, &gems, CODImClOtB, subcontraclors or
invitees arising out of or oolllleCled with seuer's performance under this
Agreement, Seller's lllteMse ofrigllts under this Agreement, or Seller's breach of
thisA~ent.

9.2 Buyer's JndempifiCA!lpn for ThlOO-Party Claims. Buyer shall indemnify, hold
barmless, and defend Seller and Its Affiliates, and their respective officers.
directors, shareholders, paItnera, members, employees, agents, contractors,
subcontraotots, invitees, SUCC«lS01'll, representativoa and permitted assigns
(oollective1y, "Seller's Indemnitees") from and egainIt any and all claims.
demands or suits (by any petSOI\) liabilities, costs, losses, damages, obligations.
paymenta and expenses including reasonable attorney and expert fees.
disbursements 8CIUa11y Inctured, and any penalties or finoa imposed by
Oovernmelll Authorities in any actIOIl or prolllledlng between Seller and a third
party or Buyer for damago to property of unaffiliated thltd parties. iqjwy to or
destb of any person, incIwIlns Seller's employees or any third parties, to the
llllteol directly caused by the gross negligence or willful mlsoonduet of Buyer
and/or ita oftioers, directors, emplo~ agents, oontraetolll, auboontraclolll or
invitees arising out of or oounected with Buyer's perfomumce under this
Agreement, Buyer's exorcise ofrights under this Agreement, or Buyer's breach of
this Agreement
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9.3 Indemplflcatlop Prggedureo. If ellbel' party llltealds to seek lndemniflcation W1clcr
sections 9.1 (Seiler's IndemIIlficalion for Third-Party Claims) or 9.2 (Buyers
Indemnification for ThIrd.Party ClaIms), as applicable, from the other Party, the
Party seekIns indemnification shJlll slve the oth« Party notice of such claim
within ninety (90) days oflhe Iator ofthe COlllID_t of, or the Party's actII8l
knowledge of. such claim or lIl:lion. Sucll notice shall describe the claim in
reasonable detall, and shall indlcete the amollllt, estimated if necessary. of the
claim that has been, or msy be. sustalned by said Party. To the eJltent that the
other Party will have been actually and msterlally prejudiced as a result of the
failure to provide such notice, such notice will be a condition precedent to any
Ilabllity of the other Party UIIder the provisions for indemnification oonlained in
this Asreemenl. Neither Party may settle or compromise any claim without the
prior consent of the other party; provided, however. said ooment shall not be
unroasonably withheld or doIayed.

ARTICLE X
LIMITATIONS ON LIABILITY

10.1 Umjtaljop ofRemedles, Ljabjljty and Qam,w. EXCEPT AS SET FORTH IN
THIS AGR.B1lMENT, THBlUlIS NO WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE, AND ANY AND ALL
IMPLmD WARRANTmS ARE DISCLAIMBD. THE PARTIES CONFIRM
THAT THI3 EXPRESS REMBDIES AND MEASURES OF DAMAGES
PROVIDED IN THIS AGREEMENT SATISFY THE ESSIINTIAL PURPOSES
HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS
REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH l!XPRESS
REMEDY OR MEASURE OF DAMAGBS SHALL BB THE SOLB AND
BXCLUSIVB REMEDY, THE OBLIGOR'S LIABILITY SHALL BB LIMITED
AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMBDIES OR
DAMAGES AT LAW OR. IN EQUITY ARE WAIVED. IF NO REMEDY OR
MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HBREIN. TIlE
OBLIGOR'S LIABILITY SHALL BE LIMITED TO DlRBCT ACTUAL
DAMAGES ONLY. SUCH DIIU!CT AClUAL DAMAGBS SHALL BE TIlE
SOLB AND EXCLUSIVE REMBDY AND ALL OTHER REMEDIES OR
DAMAGES AT LAW ORIN EQUITY ARB WAIVED. UNLESS EXPRESSLY
HERBIN PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR
CONSEQUENT.lAL, INCIDENTAL, PUNITlVIl, EXEMPLARY OR
INDIRECT DAMAGES. LOST PROFITS OR OTHER BUSINESS
INTERRUPTiON DAMAGES. BY STATIJTB. IN TORT OR CONTRACT.
UNDBR ANY INDBMNITY PROVISION OR OTHERWISB. IT IS THE
INTENT OF THE PARTmS THAT THE LIMITATIONS HEREIN IMPOSED
ON REMEDIES AND THE ~SURE OF DAMAGES BB WITHOUT
REGARD TO THE CAUSE OR CAUSBS RELATED THERETO. INCLUDING
TIlB NEGLIGENCB OF ANY PARTY. WHBTHER. SUCH NEGLIGENCE BE
SOLE, JOINT OR CONCURRENT. OR ACTIVB OR PASSIVB. TO THE
EXTENT ANY DAMAGES REQUIRED TO BE PAID HBREUNDER ARE
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L1QUIDATIlD. THE PARTIES ACKNOWLBDOE THAT THE DAMAGES
ARB DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE
OBTAININO AN ADEQUATE RBMIlDY IS INCONVBNffiNT AND THE
DAMAGES CALCULATBD HEREUNDER CONSTITUTE A REASONABLE
APPROXIMATION OF THE HARM OR LOSS.

ARTICLE XI
FORCE MAJEURE

II. J Force M.jeum. The Parties shall be exe:used ftom pertonnlng their respective
oblilllltlons under Ihls Ajp'llCllIent (other than the obligation lG make payments
with respect to perfonnance prior to the event of Foree MIIleure) and shall not be
Usble for dama80S or oth«wise due to thelr flliIunl to perform, during any period
that one Party b unable to perform due to an evcmt of Foree Maj~ provided
that the Party declaring an event ofPorco Majeure shaIJ: (I) act expeditiously to
teSunle perforJn8nlle: (ii) exmise all IlODUllercially reasonable efforts to mitigate
or limit damages to the other Party, and (iii) fulfill the IeqUlremenIs set forth in
Sel)\Jon 11.2 (Notification).

11.2 l!Ioliflqation. A Party W1sble to perform under this Asreement due to an event of
Foree Majeure shall: (i) provide prompt written notlce of suell event of Fon:e
Majeure to the other Party, which shall InolUlle lllt estimate of the expected
duration of the Party's lnalriIity lG perfo,m due to the event ofForce Ml\ieure; and
(Ii) provide prompt notice to the other Party when pertonnance resumes.

ARTICLE XU
EVENTS OF DEFAULT; REMEDIES

12.1 !lyen!ll of Do.fauIt- An "I!vcmt of Default" shall mean, with respeot lG a party
("Defaulting Party"), the IlCC\lI'RGce ofBllYofthe followJns;

(a) the failure to mlllce, when due, any payment requited JlI1I'8lIlIIl' to this
AgJeement if such failure is not remedied wilhln two (2) Business Days
after written notice;

(b) any representation or wemnty made by ll\Idl Party hereln Is false or
misleading In any msterial respect wben made or when deemed made or
repealed:

(c) the failure of a PartY to IlOmply with the requlren:ulIlts of sections 4.6
(pJM Membership) tnd 4.7 (FERC Authorizatlon) if sucb failUl'll is not
remedied within thnle (3) Business Days after written notice;

(d) P1M has declared a party to be in default of any provision of any P1M
Agmmenl, wbiell dtlliult preven!ll a Party's performance hereunder if
suc:h failure is not nmledied within three (3) Business Days after written
notice;
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(e) the failure to perform any material covet1llIlt or obligation set forth in this
AgIeelIIent (Cl«lePt to the extent constituting a separate Event of Default)
ifsuch faiJlIJ'll is not remedied within three (3) Business Days after written
notil:e;

(f) SlICb Party becomes Banlaupt;

(g) such. Party '101IS01ida1ea with, or mlll'gC8 with or Into, or Inmsfers all or
substantiallyall ofits essets to, &IIOther Milly, or assfans the Agreement or
any righ!$, inlcnlsls, or obll,SllliollS bereundllr, and, at the time of suoh
COllJOUdation, merger, transfer or llSS1gn, the resulting, surviving,
transferee, or assflllled onlily t\ills to assume all tho obligations of such
party under this AgreIlItICIlt to which it or its predeocssor was a party by
operation of law or pursuant to an asreement reasonably saIlsfsClory to the
other Party. suob llll*Il1ent not to be UDrll880IIlIbly withheld.

(II) tho occut1'eIIOO and cotrtlnuation of (I) a default. event of default or other
similar oondition or evCllt in respect of suob Party under ono or more
agreements or iustrurnents, individually or collectively, relating to
indebtedness for borrowed money in an aqregate amount ofnot less than
50,000,000 (FIfty Million Dollars) with respect to Buyer or $25.000,000
(TwCllty-Five Million Dollars) with respect to Seller. which results In Sllch
indebtedness becornins lrnmediato1y due and payable or; (Ii) a default by
such Party in maldllg on the due date therefore 0110 or more payments,
indivldually or colleolively. In an aggtCllBte 8IllOlIllt of not less than
50,000,000 (Fifty MlUlon Dollars) with respect to Buyer or $25,000,000
(Twenty.Flve Million Dollars) with respect to Seller.

12.2 RemedlllS. If an Event of Default with mpecl to a Defaulting Party shall have
ocourred and be continuing, the other Party (the "Non.Delilulting Party"', shall
provide written notice to the Defilulting Party and shall have the right to
temporarily suspeod pedormanoc pursuant to Section l2.2(a) or Implement all
remedies pursuant to SectIon 12.2(0):

(a) Ifan Event ofDcfsult bas 0CQIrIel\ and is continuing, tho Non-Defaulting
Party shall have the right to 8\ISPCIId performance, provided that such
suapeuslon shall not oonlinue for longer than ten (10) B\lSiness Days. At
any time during or wbsequent to the tempomy suspeosion of
pedormanoe, the Non.Dcfilulting Party rnay proceed with the steps
outlined in Section 12.2(11). If, by tho end of tho ten (10) 8\1Siness Day
period of suspension, the Non-Defaulting Patty has not commenced tho
Implemenlallon of the ranedios pursuant to Section 12.2(b), then tho Non­
Defaulting Party must resumo perfonnance of its obligstiollS under this
AgreemOllt.

(b) In addition. to any other remoclios available at law or In equity to tho Non·
Defaulting Party, If an Event of Default bas oCCUl'l'ed and Is continuing,
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the Non-Defaulting Party shall have therigbt to implement all, but not less
than all. the followinB mnedlos:

i. designate a day, in such notice, 110 earlier than the day such notice
is effective and no later than twOllty (20) (calendar) days after such
notice Is elfective, as an early tenninatloll date ("Early
Tennlnatlon Date") for the pusposes of determining the Settlement
Amount;

ii. calculate and receive from the Defaulting Party, payment for any
Non-Pcrfonnance Damages and Costs the Non-Defaulting party
incurs as at: or has incurred prior to, the date of the event giving
rise to the Bvent o(Dcfault, and from such date until the earlier of:
(i) the Barly Tenninatlon Date (if appIiQable); or (ii) the Event of
Default has beell oured by the DofauIting Party; or (iii) the Non­
Defaulting Party waives such EventofDcfilult;

iii. withhold 81\)' p&yments due to the Defaulting Party under this
Agreement as an offilet to any Non-Perfunnance Damages or
Tcrminatlon Payment, as defined In Section 12.3 (Calculation and
Net Out ofSettlemont AJDounts); and

iv. permanently 8lIS)lCIld performance.

12.3 Calgu1atiQ1l and Net Ql!t ofSGll!emmrt AmoUOh.

(a) The Non-Defaulting party shall calculale, in a oommelllially reasonable
1lISIlIIet, a Settlement Amount for the Tl'8I1S8lltIon as of the Early
Termination Date or, to the extl!Ilt that in the reasonable opinion of the
Non-Defaulting Party the Tlansaction i8 commercially impracticable to
liquidate and terminate or may not be liquidated and lenninalell under
applicable law on the Early Tennination Dalc, as soon thereafter as Is
reasonably practicable. The Non-Defaulting Party sball aggregate all
Settlement Amounts into a single liquidated amount (the "Tennination
Payment") by netting Oul: (I) all Settlement AmoUDts that are due to the
Defaulting Party, plus, at the option of the Non-Defaulting Party, any or
all othet amo\lDh due to the Delkulting Party under this Agreemcnt;
against (il) all Sl7ltlemcnt Amounts that are due to the Non-Defaulting
Party plus an)' or all other amounts due to the Non-DcfilultilljJ Party,
iDcludlng but not limited to Non-Peri'onnance Damages, under this
Agteement. The Tennlnatlon Payment $hall be due to or due from the
Non-Defaulting Party as BJlPtOpriatc.

(b) In order 10 avoid doubt resanllng a oommcrcially reasonable calculation
for the purposes of calculating the SettlCll1cnl Amount by the Non­
Defaulting Party, the quantity of amounts ofEnergy, Capacity and other
services 10 have been provided IllIdcr tho Agreement fur the period
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following tho Bady Torminalion Date (Ibll "Termination Quantity") sb8l1
be doomed thos8 QWlIllity 8ll101IIlls that would hIlve been delivered on an
hourly bssis had the Agrooment been in effect during the previollS
calendar year, adj1l8led for such OS Load cllallges as have ocounoed since
the ptCYious calOl1dar year. This paragtaph will not be~ ID limit
Buyer's ri81lts When Seller is 1he Defaulting party ID replace Seller's
obligation to provide the Full Requirements Service.

12.4 Notice of TermiMljpn PaWePI. As 800Il as practicable after an Early
Tennlnation Date is declared, 1he Non-Defaulting Party shllli provido written
notioc to the Defaulting Party of the amount of the Tennlnation Payment and
whetller the Termination Payment is duo to or due from the Non-Defaulting Party.
Tho notice shall lncIudo a written statoment explaining in reasonable dotsIl the
calculation of auch amount. The owing Party shaU make the Termination
Payment within five (5) Buainll88 Days after such notico Is offectjve.

12.5 Dimule3 With Resptct to Tlll1D1potion PaymOllI. If the Defaulting pany disputes
the Non-Defaulting Party's calculation of the Tenninalion Payment, In whole or
in part, the Dofaulting Party shall, within five (5) Buslness Days of receipt of
Non-Defaulting Party's calculation of the Terminalion Payment, provide to the
Non-Defaulting pany e notIco that it Intends to dispute the calculation of the
Termination Payment ("Tenninatlon Payment Dispute Notice"), pursuant ID the
provbiona of Arti,le 13 (l>lspute Resolution), and provided, howover. that If the
Termination Payment is due ftom the Defaulting Party, the Dofaulting Party shall
first ttansfer collaterlll to the Non-Defaulting Party in an amount equal to \he
Termination Payment, such collateral to be in a fonn IIIXlePtable to the Non­
Defaulting Party by 1he Terminalion Payment Date.

12.6 C1Q.1MYt Setoftl!.After calculation of a Termination Payment in al,1COrdan<:e with
Section 12.3 (calculation and Not Out of Settlaneot Amounts) if the Defaulting
Party would be owed the Termination Payment, the Non-Defaulting Party shall be
entitled. aI its option and in Its dlscrct/on, to: (I) set offagainst such Termination
Payment any amounts payable by the Defaulting Patty ID tho Non-Defaulting
Party under any other agreements, ill8tnlll1elllS or undertaldngs between tho
Defaulting Party and tho Non-Defaulting Party; and/or (Ii) to the extent tho
Transaction is not yet liquidated in~co with Section 12.3 (a). withhold
payment of the TennjM!j(IG Payment to Ibc Defaulting Party. Tho remedy
provldod for in this Article shall be without pre,judiocl and in addition to any right
ofsetoff; combination ofaccounts, lieo 01' other right to which any pany Is at any
timo otherwise eotitled (whether by operatiou of law. contract or otherwise). If
any obligation Is unasc:ertained, the Non-Defaulting Party may in good faith
estimate that obUgatiou and set-off in respect of tho estlmate, subject to the Non­
Defaulting Party accounting to the Dofaulting Party when the obllgation Is
ascertained.

12.7 DUlY to Mltigatll. Each Party agrees that It has a duty to mitigate damages and
covenants that it will use commcrolally nl8SOII8hle effom to minimize any
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damage!llt may in= as a result oft!ul other Party's failure to perfonn pursuant to
this Agreement.

ARTlCLEXIll
DISPUTE RESOLUTION

13.1 Arbi!talipn. This sectlollshall apply to anydlspute, claim, oroontroversy lUising
out ofor relating to Ibis Agreement (8 "DlSllUle").

In the event ofa Dispute, the party alleging such Dispute shall provide written
notice thereof to the other party. The parties sha1I negotiate in good faith to
resolve the Dlsputo for a period of up to thirty (30) days from the date of the
written notice. [ft!ul pszties do not I1lSOlve the Dispute within sucb thirty (30) day
period, then upon written notll1Ct by either party the D1SJ1UlO shall be determined as
provided herein by biDding arbitralion admlnlslered by t!ul American Afbilnltlon
Assooiation ("AM"') \lIlder Its Commerolal A1bilnltion Rules, and judgment on
the award rendered by the arbItretor may be entered in any court having
jutl$dlclion lhereo£ One arbitralOr shall be seloc:ted from lhe AM's Roster of
Nelltrels using the MRs ll8tin8 proem; provld!d that he/she shall be a member
of the bar of the Di$lriet ofColumbia or ofa state of the United States and shall
have aclivelyalgaged in the praclice of law for at least fifteen (IS) years. The
parties shall retutn their respec!lve strikes and jliefaClices to the AM within
twenty (20) days of receipt of the list. If a party fails to timely return Its strikes
and prefexenoes, an arbitrator will be invited to serve based solely on the strikes
and preferences timely provided bythe other party. All proceedings in arbitration,
including all conferem:es and hearings, will be held in Washington, P.C. unless
otherwise agreed b~een the parties. Consistent with the expedited nature of
8lblll'atlon, IllICh party will, upon the written mjuest aftho other party, promptly
provide the other with capita of dllCUlllen18 on which the producina party Intends
to rely in support ofor in opposition to anydlsputod ircm. Any displlto regarding
discovCfY, or the relevance or scope thereof; shall be dete:nnlned by the arbitrator,
which detemIlnatian shall be conclusive. At the request of a party, the arbitrator
shall have the discretion to order examination by dClp03ltion of witnesses to the
extent the arbitrator deems such aclditional discovery reillVant and appropriate.
All objec!lons are reserved for the arbllJation hearing ellcept for objec!lons based
on privilege and proprietary or confidential information. All discovery slulll be
conducted in accordance with the AM rules of procedure. A schedule for
completiJlg discovery slIall liea~ 10 between the parties within twenty-one
(21) daya of the appointment of the 8lbitJator and submitted to the 8lblll'alOr for
hls/her approval. In the CIVCIIl the parties are unable to ap to a schedule for
COIIlPlcting discovery, they shall eaeh IIIbmit their discovery proposals to the
arbitrator wilhin 1hitty (30) days ofblBlher appolntment. The arbilrator shall issue
a discovCfY schedullng onIer IVlthin tan (10) days after the parties submit their
competingproposals. All discovery shall be completed within one hundred eighty
(180) days following the appolnllDenl oftbe arbitrator. HesriDgon the merits will
be scheduled by the arbitrator on not less than thirty (30) days' notice to each
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party. Tho arbilr1ltol'sball award to tho ~ailillg party, ifany, as detennlned by
the arbitrator, all of tho pmailing party's costs and fees. "Costa ami fm" mean
all reasonable prc-award expenses of tho arbitration, Inoluding the arbil1'lltor's
foes, administrativo fees, l1'lIvoJ expenses, out-of·poclcet expenses SUM as copying
and telephonO, court OOSIS, willle$S fees, and attorneys' fees. Tho award sball be
in writing, shall be aocompanied by a reasoned opinion, and sba1l be signed by tho
arbll1'lltor.

The submission of any dispute to A1bill'lltlon sba1l not impair any party's rIghlto
seek or obtain from a court of competent jllrisdiction a temporary restraiJIlns
order and other preliminary iIIlunctive relief to preserve the status quo or to seek
or obtain another available exl1'llOrdinary remedy while any sucb Arbitration Is
pending or is belns appellled or reviewed. Any such ae1lon seeldqCemporary or
preliminary equitable relief 1IlII8t be filed In a court of competent jurisdiction
10\:8l0d within Fnmklin County, Ohio 8IId eal:h party ox)ll'CS5ly submits to
pmonal jurladlction ofany sucb court looaIed within FnmkIin County, Ohio.

ARTICLE XIV
REPRESENTATIONS AND WARRANTIES

14.1 Representations and Warranties. On the Effective Date and throughout the term
of this Agreement, ellCII PIlrty represents and W&rr8IIts to the other party tltal:

(a) it is duly of88lllzed, validly existing and in good stamliq under lhe laws
of the jurlsdictionofits formation;

(b) it has all regulatory authorizations necessary for it to legally perform Its
obUglltiona under this Agreement and the Tranaa<;tion;

(0) the execution, delivery and performan~ of .tbls~t and the
Transaction are wlthln lis powen, have been duly authorized by all
Deceasary action and do IlOt 'Yiolate any of the terms and conditions in Its
governing d~uneals,lIlIY contrac:ls to which ills a party or any law, rule.
regulation, onler or!be like applicable to it;

(d) this Aijreement and tho 'I'rWaetion constitutes its legally valid and
binding obllption cafo~lo apInst it in ac:eonJanee with its terms;
subject to any Equitable Defenses;

(e) il is not BaoIaupt and there are DO proceediD8S pending or being
contemplated by It or, to ita knowledge, threatened sgainst il which would
result In it becoming Bankrupt;

(t) there are no pendlns, or to ilB knoWledge threatened, actions, suits or
proceedings before any Governmental Authority qa!nst it or any of its
Affiliates that l1OII!d materially Ildversely atrect its ability to perfonn Its
obligations under this Agreement or the Trenaae1lon;
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(g) no Event of De&w1t with respect to it has occurred and is continuing and
no such ClVlIIlt or cimmlstanco would occur as a result of its entering Into
orpcorfonning its obligations WIller Ws Agnlement or the TransaClion;

(h) it is Dot M1ying upon the IldvIce or tCCOlIIIIlendatiODS of the other party in
entering Into Ibis Agreement, it is capable of understanding, understands
and acQepts tho tentIs, conditions and risks of this Agreement and the
Transaclion, and the other party Is not aeting as a fiduciary for or sdvisor
to it in respect oflbis Agreement;

(i) It is a "fotWatd contract metcllant" within the meaning of the United
StAles Bankruptcy Code;

(j) it !wi entenld iIlto Ws Agreement and the Transaolion in c:onneclion with
the cemduct of Its bu4lnesa and it has the capaoIty or ability to provide or
take delivaryofthe Full Requirements Service; and

(k) It Is an "eligible con!ral:t participant" as deIined In S«tioo 1&(12) of the
Conunodlty Exchange Act.

14.2 Addj!jona! Uaslmtll!l!!inga. Tbit Agreement Is for the purchase and sale of Full
Requitem.eats SeMce that will be dellveml in quantities expected to be used or
sold over the Delivery Period in the llOI'IIIaI I:OlII'SC of butinesa. and it Is the
Intention at the inception and throughout the term of this Agreement and the
TllIDSACIion hercwlder that the Apement will result in physical delivary and I10t
financial settlement, and the quantity of Pull Requirements Service that Seller
must deliver and Buy« DI1I8t rcoelVe will be de«ennined or tho reqllirements of
the DS Load served by Buyer, and, as such, the Apcmllllt docs not provide for
an OpliOll by either Party with respect to the quantity of Full Requiremllllts
Service to be delivered or received c!urlIIg performance of the Agreemenl This
Agteement has boon drafted to etrectuate Buyer'S and Seller's specific intent so
that in llCCOl'dw:e with Finandal ACXlOUIlting Stanclatds BoatdStatcment No. 133
("FAS 133"). as 1lI'l\ClIIded. Buyer would be able to elect to usa aocruaI =unting
for its purchases under this AgnIement, while Seller would be able to elect to usa
either~ or mark-to-mllbt 8000WIting for its ules under the Agreomeat. If
ellher Buyer or Seller detcnnlnes, in good faith, that the iIllended acQOunting
tteatment has become jeopardized, duo to a cbanao in inlapretations of FAS 133.
as amended, or otherwise, Ihell Buyer and Seller JI81CO to mect and usa Iheir best
efforts to refonn the Apement so that, with the minimum chanses possible. the
Agreement again qua\lfles for the Intended acQOlblJins treatments.

ARTICLE XV
MISCELLANEOUS

15.1 Notj'Xll!. Unless otherwise specified heroin. all notioes shall be in writing and
delivered by hand delivery. overnight maU service or facsimile. Notice by
facsimile or hand delivery shall be effective at the close of business on the day
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actually received, if received during buainess hours on a Business Day, and
otherwise shall be effective at the 01080 of business on the next Business Day.
Notice by ovemisht mail service shall be effective on the lIext Business Day after
it was sent. A Pill'll' may cIIanse ilS address by providlns notice of the same In
acconlanco with this Section 15.I. Notioe intbrmallon Cor Buyer and Seller is
shown on Exhibit B.

15.2 Genern!. This Agreement shall be oonsideml for all purposes as prepazed through
the joint efforts of tho Parties and shall not be construed &pinS! one PIll'ly or the
other as a result of the preparation, substitution, submission or other event of
negotiation, drafting or exOOlllion hereo£ Each PIlI1Y further agrees thaI it will nol
assert, or defead itself, on tho basis that aDy applioable tariff is inl:onslstenl with
this Agreemtll\l 'This Agreement shall not impart eny rigbts llIlforceable by any
third party other then a pennitted suoceasor or assignee bound to this Agreement
or tho Transaction. Any provision dcclBted or renlIered unlawful will not
otherwise affect the remalnlnglawful obligations that arise under this Agreemenl
or tho~on; provldod that In such event tho Plll'lies shall use commaWIIly
reasonablo efforts to amend this Agreement or the Transaction in older to give
effect to tho original intentionoftho Per!ies.

15.3 Rules of Intemr!:tal:jQII. Tho following prinoiples shall be observed In tho
interpretation and coD8lrlldion ofthis Agreement:

(a) unless othetwise SWed, tho terms "inoludo" and "ino1udlng" when used in
this AgreemOlll shall be intlllplOled to mean by way of example only and
shall nol be: considered limiting in any way;

(b) all Iitles and headinp used herein are for convenitll\oo and reference
plUpOSOS only, do not OOIIStitute a part of this Agreanent and shall be
ignored In constluing or interpreting the oblisations of the parties under
this AgrIlement;

(c) references to tho singular include tho plural and vioo versa;

(d) references to ArtIcles, Sections, Clllll8eS and tho Preamble are, unless the
oonleXt indicates othOlwiso, references to Articles, SectiOM, Clauses and
the PJearnhlo ofthis Agreement;

(0) in eurying out its rights, oblisations and duties under tbls Agreement,
each Party shall havo an obligation of800d faith and fair dealing.

15.4 Al!W1- Each Party has the right on at least throe (3) Business Days prior written
nolfOll, at lIS sole OJlpense and dI1rins normal working hours, to exllJlline the
records of tho other Party to the extent reasonably necessary to verify the
e.ccuracy of any statOlllI:nt, chafae or COIlIputation made pursuanl to this
AgreemenL If any such OlUIDlination reveals llIIy inaocuracy in any statement, the
necessary adjll8llllents in suoh statement and tho payments thereoCwill be made in
aoocrdance with Sections 7.1 (Bil/lng) and 7.6 (Interest on Unpaid Balanoos).
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IS.S S!JC£C'M'll. TIlls AgreClIlIeIIt lIlJd all of tho pJOvisions hereoflll'O binding upon.
and inure to the benefit of, the Parties lIlJd their respective successors and
pennltted assigns.

15.6 Assj@!JlDl!lltlCban!lll in Cotpora!e ldentjty. Neither Party shllli assign this
Agreement, its rights or obligations hereunder wilboUl the prior written consent of
the other Party, whic:h consent may nol be unmsonably withheld; provided,
however, either Party may, without tho consent of the olber Party (and without
relieving itselfftom liabilityhoreunder),

(a) transfer, sell, pledge, ClICWIlbor or assign this Agreement or the accounts,
revenues or prooeelis hereof in COlIlIOCIlon with any lilUllllling or other
financial ammgements,

(b) transfer or assign this Agreement to an Af6liate of sud! Party if suoh
Affiliates' oreditwcnhlness is equal to or higher than that ofsuch Party,

(0) transfer or assign lhIs AgteomOllt to any peI10n or OIltlt)' succeeding to 1111
or substantially Il1I of the assets whose creditworthiness is equal to or
higher than that of811Ch Party,

(d) provided, howcvet. that ineach such case, any IIICb assignee shall agree in
writing to be boUlld by tho terms and conditions hereofand so long as the
transferring Party delivers such tax and OIlforoeabillty asslll'allCO as the
non-transferring Partymay reasonably request.

15.7 QoyemipR Law. THIS AGRBIlMJlNT AND THE RIOHTS AND
OBLIGATIONS OF THB PARTIES HIlREUNDl!R SHALL BB OOVERNl!D
BY AND CONSmUED IN ACCORDANCE WITH THB LAWS OF THE
STATE OF OHIO, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS
OPLAW.

15.8 Walvor of Jury Trial BACH OIl THl! PARTIES HERETO HEREBY
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PBRMl1TED BY
LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL
PROCIlEDING ARISING OW OF OR RELATING TO THIS AGREEMENT
OR THE mANSACrrON CONTEMPLATED HEREBY.

1S.~ Am!ll!dmtmt,f. Excepl lIS provided in Section 15.10 (PJM Agreemenl
Modifications). this Agreement and the TransaoIlon shall nol be amended,
IllOdified, terminated, discbarged or SIlPPlemcnted, nor any provision hereof
waived, unless mutually lIgI'Oed, in wrilin& by the Parties. Except as provided In
Section 15.10 (pJM Agreement Modifications), the rates, IeJms and ODlIdllions
contslned in this Agreemenl and the Transaction llI'O nol subject to change under
Sections 205 or 206 of the Federal Power Ad absent the mutual wril1en
agreement of tho Parties. Absenl the agreement of all parties to tho proposed
change, tho standard of reviaw for changes to this Agreemont proposed by a
Party, a non·Party or the FERC acting IW IpOIIU shall be the "publio lntoresl"
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standard of review set forth in Unlkd Gas Pipe Line Co. v. Mobile Gas Service
Corp., 350 U.S. 332 (1956), artd Felkral Power Co~lo" V. Sle1'l'Q Pacific
PpWBr Co•• 350 U. S. 348 (1956) (the"Mobile-Siemz" doctrine).

IS.IO pjM A8"""D"P' Mgdlficat!np. If the PJM Agroemects atlllllllllllded or modified
so that my llChedulo or soction teferences herein to 811M BgI'llllIlIllJIts is changed,
such schedule or section ref_cos herein sball be deell1ed to Automatically (and
without any funher &dion by tho Parties) refer to the new or 811CUSSive sdledulo
or section in the PJM Agreemonts w1dch replsoes thet originally referred to in this
Agreement.

(8) If tho applicable provislollS ofthe PIM Agreements referenced heroin, or
any other PJM Jules relating to the Implemontalion oflhls Agreement, are
changed materially fWm thOBO in efl'oct on the Bffective Date, both PAlties
shall cooperate to mllb lXlIIformins chsnses to this Agreem«lt to fII1lill
the put'JlOsos of this Apwmenl; provided that no 811M changes shall alter
the e<:onomlQ benefits of this Agreement between tho Parties.

IS. t I pelay and Waiver.Except as otherwise provided in this Agt'llOIl1enr, no delay or
omission to ~«Ilise any right, power or remedy acaulng to the respective Parties
hereto upon llIIY breaob or default ohny olber Party lIl1dor this Agreemlllli shall
impair any sud! rillht, power or rtIlIIldy, nor sbaU itbe COIIllIrued to be a waiver of
8lly similar breach or default thereafter occurring; nor shall any waiver of any
single breach or deouJt be dceated a waiver of any other breach or default
theretofore or thereafter occ:urrlng. Any waiver, pezmlt,~ or approval of
any kind or character of 8lly breach or def'ault lIIlder this Agreement, or any
waiver of any provision or ooodition of this Agroernollt, must be in writ\rlg and
shall be effectiveonty to the extent specifically set forth in 8UCb writing.

15.12 Rewlatorv Apupya!1. The Parties agree to cooperate, 10 the fullest extent
nCClOSSSlY, to obtain and maintain in olfm IlII.Y and all required State, Fedetal or
ok regulatory approvals for this Agreement.

15.13 Cpuntqparll!. This Agreement may be executed in two or mON counterparts,
each of whidJ will be considered an original, and all of which together will
IlOnstltule one and the same inslrumc:nt

IN WITNESS WHEREOF, the PAlties hereto have cauud this Agreement 10 be
executed by their \luly authorlzed repreBOl\tative as oftbe date fint set forth above.

Columbus Southern Power Company

By:
Name:
Title:

2372748vl
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Monongahela Power Company
elba Allegheny Power

By: _
Name: _
Title: _
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EXRlmA

ALLOCATION QF R!j§PQN§JR1WX FQR PJM CUARS'lS AS BttJWE§N
BELtER AND !IlfXU

FINAL BILLING STATEMENT ISSUED ON: MMlDDIYYYY
FOR PERIOD: MMlDDIYYYYTO MMlDDIYYYY

OPERATING AGREEMENT Olll'JM
INTERCONNECfION. L.L.C.1

Day- BalllnciDg Total
ahead

Charges:
Spot Market Enorgy Seller Seller Seller
Transmission Congestion Soller Soller Soller
Transmission Losses (polnt.to.Polnt) Soller Seller Seller
Regulation Seller
Spinning ResetVo Seller
Operating Reserves Seller Seller Soller
Synchronous Condensing Soller
Capacity Crodlt MllJket Seller
Reconoiliatlon for Spot Market Seller
Reconciliation fur Regulation Seller
Reconcillation for OperatIng Reserves Seller
Emergency Energy Seller
FTRAUIltion Seller
Motor Error Correction Sellor
PJM Bconomic & Emergency Load Response Seller
Prognuns

CrecIll8:
Spot Market Enorgy Seller Seller Soller
Transmission Congest/on

Hourly Seller
Annual Soller

TrllI1$m/ssioll Losses (Point-to-Point) Buyer
Regulation Sellet
Spinning Relervo Seller
Operating Reserves Seller Seller Seller
Synchronous Condensing Seller
Capacity Credit Market Seller
Reconciliation for TranamiNion Losses Buyer
Emea-geocy EJlergy Seller
Auction Revenue Rigtlts Seller

2372748vl
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FINAL BILLING STATEMENT ISSUED ON: MMlDD!YYYY
FOR PERIOD: MMlDDIYYYY TO MMJDDIYYYV

PJM OPEN ACCESS TRANSMISSION TARIFF:

Total
Charges:
PJM Sobedll1ing. System Control and Dispatch Service Buyer
Transmission Owner Scheduling, Syatcm Control and DIspatch Servica Buyer
Reactive Supply and Voltage Control from Generation Sources Servica Buyer
Black Start Service Buyer
Nmork Intcgralion TIlllISIlIission Service Buyer
NetworkTransmission Service omet Charges Buyer
Finn Poinl-Cll-Polnt Transmission Service Seller
Non-Finn Point-Ill-Point Transmission Service Seller
Mid-Atlantic Atea Council (MAAC) Buyer
Transitional Merket Expansion Cbal'ges (TIlllISIlIission Custome!" ChllIge Only) Buyer
ReconcUlation for PJM Scheduling, System Control and Dispatch Service Buyer
Reconciliation for Transmission Owner Scheduling, S)'8tem Control and Dispatch Buyer
Service
Seams EUmlnation Charges Buyer

Credlb:
Non-Finn Point-to-Polnl Transmission Service Buyer
Other Supporting Faoilitles Buyer
Seams Elimination Crl:dilll Buver
EnerllV Imbalance Cr~llJ Seller

ReilablUty Aa81U'll11~ Agreemeat AmoIIII Load Senfng Elltldes In ltM PJM
Conlrol Area:

Total
ClllU'iu:
Capacity Deficiency

Credlb:
Capacity Bxcess

2372748.1
2

Seller

Seller

Schedule JH·S6·3



COMMENTS OF THE MISSOURI PUBLIC SERVICE MISSOURI COMMISSION

REGARDING THE DEPARTMENT OF ENERGY'S 2009 TRANSMISSION CONGESTION STUDY
AND THE DESIGNATION OF NATIONAL INTEREST ELECTRICITY TRANSMISSION CORRIDORS

I. Introduction

A. Major Concern ofthe Missouri Public Service Missouri Commission

At the outset, the Missouri Public Service Commission (Missouri Commission) wants to

thank the Department ofEnergy (DOE) for the opportunity to provide input on its process for

establishing National Interest Electricity Transmission Corridors (NIETCs). While cost

allocation is not within the purview of the DOE under the 2005 Energy Policy Act, it is

important for DOE to understand that the Missouri Commission's major concern is being

allocated cost without commensurate benefits for the citizens of Missouri. The Missouri

Commission has the obligation to ensure that charges paid by Missouri ratepayers whose rates

fall under its jurisdiction are just and reasonable. In this regard, the Missouri Commission does

not regard rate increases for transmission upgrades that provide little or no benefit to those

ratepayers as being just and reasonable.

B. Summary of the Comments

These comments are organized to give DOE a perspective of the current situation in Missouri

in regard to congestion. Section II gives the Missouri Commission's understanding ofthe

purpose for the DOE's transmission congestion studies, including a brief summary of the DOE's

findings in its 2006 Transmission Congestion Study. Notably, no NIETC areas were specified in

this study for the Midwest, and the only congestion concerns that appeared in the study for the

Midwest area were potential future issues related to exporting wind from the Dakotas ­

Minnesota area and the Oklahoma - Kansas area.

Currently the DOE is also funding a wind integration study that involves most of the Eastern

Interconnection. The results of that study will not be available until June 2009. In addition,

these studies appear to be based on an assumed National Renewable Portfolio Standard, which is

not yet a component of our nation's energy policy. The Missouri Commission does not believe

that this is the time for DOE to specifY areas as qualifYing for NIETC designation for

transmission that might be needed at an unspecified future time for a nation-wide requirement for

renewable resources. This does not mean that planning for such needs should not be performed

today. Instead, until there is a clearly determined need for transmission to export electricity from

I
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committed wind power resources, and a clear understanding of the operational issues and cost

involved in the introduction of large amounts ofnon-dispatchable energy into the power grid,

DOE should not consider potential congestion associated with what is yet to be determined need

as meeting the threshold ofbeing in the national interest. It is the Missouri Commission's hope

that, as the need and commitment for wind power consumption develops over the coming years,

efforts by slates and stakeholders working through regional state committees/organizations will

be able to determine a cost allocation to all consumers that all states can find to be just and

reasonable. I

Section III provides DOE with an overview ofMissouri utilities and how they are connected

through the transmission system within Missouri. This section explains that there are three

primary transmission providers within Missouri: I) Midwest Independent System Operator

(MISO); 2) Southwest Power Pool (SPP); and Associated Electric Cooperatives (AECI). MISO,

a Federal Energy Regulatory Commission (pERC) recognized Regional Transmission

Organization (RTO), provides most of the transmission service on the east-side ofMissouri, SPP,

also a FERC recognized RTO, provides most of the transmission service on the west-side of

Missouri, and AECI's transmission system is the primary connection between MISO and SPP in

Missouri. In this regard, there appears to be no significant congestion with respect to market

activity from Missouri into MISO or into SPP. In addition, the similarity between MISO and

SPP market prices indicates either a similarity in the fuel mix of generation resources in the two

RTOs, or that there is no significant congestion between these two markets.

Section IV is a brief conclusion regarding transmission congestion in Missouri as it relates to

the DOE 2009 Congestion Study. The Missouri Commission does not expect that DOE's 2009

study will result in the designation ofNIETCs, within MISO, SPP, or AECI, that will impact

Missouri ratepayers. If that expectation proves to be incorrect, the Missouri Commission

respectfully requests that DOE inform of such at the earliest possible time.

An appendix to the main body of the comments was prepared by our ChiefEconomist, Dr.

Michael Proctor. This appendix discusses the more technical issues that Dr. Proctor will be

addressing at the June 18 meeting in Oklahoma City on DOE's Transmission Congestion Study.

I It is important to note that the Missouri Commission has been very involved both at MISO and SPP in issues
regarding transmission expansion and cost allocation.
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II. Background

Under Section 1221 of the 2005 Energy Policy Act, DOE may designate as a NIETC any

geographic area experiencing electric energy transmission capacity constraints or congestion

that adversely affects consumers. In this regard, Section 1221(a)(4) sets out the following key

drivers for making a determination of what constitutes and adverse impact on consumers

-v Impact ofprice ofelectricity on end markets

-V Impact on economic growth I end markets from limited sources of energy

-V Diversification of supply is warranted

-V Energy independence is served

-V National energy policy is enhanced

-V Enhances national defense I homeland security

Further clarification of adverse impacts on consumers was set out in the National Electric

Transmission Congestion Study issued in August 2006 by DOE in which DOE gave additional

guidance to criteria by which it would evaluate whether or not congestion on the power grid

would meet the threshold ofneeding to be classified as a NIETC. The following table

summarizes these criteria.

Table 1

Criteria for Deciding NIETCs
Currently experiencing reiliability problems

Reliability Future oroblems IIkelv absent transmission uoorades
Population of affected area
L1kelv economic imoact of orid failure

Supply Costs
Transmission upgrades lead to net economic benefit
Source of economic benefits

Diversification Reduce deoendence on oartlcular fuels
Imoact on securltv, orice volatllltv and emeroencv suooles

National Policy Further national enerov oollcv
Further national security

The 2006 congestion study by DOE found several congested areas within the Eastern

Interconnection. These congested areas were classified into the following categories:

3
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I. Critical Congestion Areas: "severe"

i. Affected population is large

ii. Congestion costs are high

iii. Growing reliability problem

iv. Severe national consequences of grid failure

2. Congestion Areas of Concern: "emerging"

i. Congestion problem exist, but not yet severe

ii. More information needed to determine

a) Magnitude of the problem

b) Relevance of transmission and other solutions

3. Conditional Congestion Areas: "future" location of generation

i. Areas where new generations resources are likely to locate, but

ii. New transmission needed to serve distant load centers

In the critical category were areas on the east coast running from New York south into the

Baltimore - Washington DC. New England was determined to be a congestion area of concern.

In the Midwest ISO, transmission in the Dakotas - Minnesota area would constrain the export of

wind energy resources, and in the Southwest Power Pool, transmission in the Kansas ­

Oklahoma area would also constrain the export ofwind energy resources. DOE determined that

the New York to Washington DC congested areas should be designated as a NIETC:

Figure 1: Map ofDesignated NIETC for Eastern Interconnection
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DOE is currently in the process ofpreparing for its congestion study for 2009. In this

process, DOE is seeking infonnation from the states regarding what the principle purposes and

themes should be for this study.

III. Overview of Utility Service and Congestion In Missouri

A. Brief Overview of Population Centers and Utility Service Areas In Missouri

There are three major population centers in Missouri: I) Saint Louis Metropolitan Area; 2)

Kansas City Metropolitan Area; and 3) Springfield Metropolitan/Branson Area. In addition, the

Central Missouri (Columbia - Jefferson City) area is experiencing rapid growth.

With respect to Investor-Owned Utilities, Union Electric Company (d/b/a AmerenUE) serves

the majority of electric customers on the eastern halfof Missouri; while the western half of

Missouri is served by Kansas City Power and Light Company (KCPL), Aquila (d/b/a Aquila

Networks -MPS and Aquila Networks - L&P) and The Empire District Electric Company

(EMDE). The major municipal operated utilities are the City Utilities of Springfield, the City of

Columbia, the City of Kirkwood (in the Saint Louis Metropolitan Area) and the City of

Independence (in the Kansas City Metropolitan Area). In addition to these relatively large

municipal companies, there are several small municipal utilities scattered throughout the state, as

well as a system ofgeneration, transmission and distribution cooperatives that serve the needs of

rural electricity customers. The generation and transmission functions for the rural electric

cooperatives are centralized through AECl. AECI's transmission system was built to provide

generation to serve native load from geographically disperse locations (including federal power

from the Southwestern Power Administration's (SWPA's) hydro projects and bordering utilities)

and to move the power throughout the rural areas in Missouri. AECI is highly interconnected

with all of the Missouri investor-owned utilities and many of the municipal utilities.

B. Transmission Providers and Transmission Service In Missouri

There are three major transmission providers in Missouri: I) MISO; 2) SPP; and AECl.

MISO provides transmission service on the eastern portion of Missouri, SPP provides

transmission service on the western portion ofMissouri, and AECI's transmission system

provides the vast majority of interconnections between MISO and SPP in Missouri.

MISO is the transmission provider for AmerenUE, the City ofKirkwood, the City of

Columbia and the smaller municipals in AmerenUE's control area. AmerenUE, the City of

5
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Columbia and some of the smaller municipal utilities participate in the MISO energy markets.2

SPP is the transmission provider for KCPL, the City of Springfield, EMDE, Aquila and some of

the smaller municipal utilities located in the control areas of these larger utilities as well as

providing contract services for the SWPA. KCPL, the City of Springfield, EMDE and some of

the smaller municipal utilities participate in the SPP energy imbalance market.3 Both MISO and

SPP energy markets are based on nodal prices that reflect congestion through price differences at

the various locations for generation and loads. For both electricity markets, the locational prices

reflect the marginal cost of meeting an additional megawatt ofdemand at each location, where

the locational marginal price is based on the lowest incremental cost from market offers not

dispatched to meet market demand, but deliverable through the transmission system to the

specific location,

The third transmission provider in Missouri is AECI, a non-FERC or Missouri Commission

jurisdictional utility, who serves all but one of the distribution cooperatives and the small

municipal utilities located in its balancing authority area/control area. Neither AECI nor SWPA

participates in an RTO facilitated energy market, and therefore wholesale energy prices and

congestion within their control areas are not transparent. However, where AECI and SWPA are

interconnected with MISO and SPP, there are interface nodes where market prices are calculated,

Thus, to some extent, congestion into and out ofAECI or SWPA can be determined.

With the deregulation ofwholesale power, the smaller municipals have become dependent on

a mix of long-term and shorter-term purchased power agreements as sources ofgeneration to

meet their loads. These power contracts can, and do involve generation sources located outside

the control areas oftheir previous utility providers. Much of the small municipal load is served

through a joint arrangement called the Missouri Municipal Energy Pool. When these municipals

are long on energy from their contractual sources, they will sell their excess purchased power

into both the MISO and SPP energy markets, depending on the source of the contracted power.

Long-term firm service is very limited in both areas. So, for example, while the Missouri

Municipal Energy Pool might want to serve its load in either SPP or AECI from contracted

resources in MISO, it has only been able to arrange a limited amount of firm transmission

2 The City of Kirkwood is a full requirements wholesale power customer ofAmerenUB, and is therefore does not
directly participate in the MISO energy markets,
3 At the present time, Aquila is not a participant in either the MISO or SPP energy markets.
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service, and otherwise has to make such transfers using non-finn transmission service on an as

available basis.

C. Some General Observations on Congestion in Missouri

In the MISO markets, AmerenUE is predominately a seller of electricity. This is because

AmerenUE has lower-cost power (base-load coal) available to sell during non-system peak

hours. As a general matter, AmerenUE's base-load coal plants operate at very high capacity

factors, which is a strong indication that congestion is not a significant deterrent to sales. A

major reason for this lack of congestion is the investment that AmerenUE has put into its

transmission system in the recent past.4 While the purpose of this investment was to increase the

import/export capability intolout of the AmerenUE control area, it also resulted in reducing

congestion on the AmerenUE transmission system.

In the SPP markets, KCPL is predominately a seller of electricity and EMDE is

predominately a purchaser of electricity. KCPL has a greater percentage of its generation in

base-load facilities than EMDE, while EMDE has a greater percentage of its generation in

natural-gas fired and intennittentlwind generation facilities than KCPL. Aquila participates in

bilateral markets as both a buyer and a seller, as its fuel mix is between that ofKCPL and

EMDE. Congestion in the SPP market relative to Missouri appears to be occurring at a small

number of locations. In the 2007 State ofthe Market Report for SPP, the external market advisor

and monitor for SPP reported that, "We found that 75% of the congestion occurred on just 10

flowgates (out ofa total number of over 200 flowgates)."s From a Missouri perspective, the

nodal prices for EMDE and KCPL are at or below the SPP system average as shown in figure 2

taken from the State of the Market Report.

4 Over the 2005 to 2007 time period, AmerenUE placed over $121 million in transmission upgrades in service that
included eight major projects, most notably a new 345 kV line from Callaway to Franks costing $35 million and a
new 345 kV line from Rush Island to St. Francois costing $16 million. These transmission upgrades addressed
congestion issues within the AmerenUB control area.

s2007 State of the Market Report; prepared by Boston Pacific Company, Inc.; released April 24, 2008. This report
can be downloaded from the SPP wehsite at spp.org.
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Figure 26
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With respect to the SPP and MISO energy markets, it is important to note the lack of direct

interconnections between MISO and SPP. There are only three tie lines with a total rating of720

MVA connecting these two RTOs. On the other hand, there are 112 tie lines with a total rating

of 19,224 MYA connecting SPP to ARCI, and 63 tie lines with a total rating of 15,409 MVA

connecting MISO to ARCI. Thus, either east to west (from MISO to SPP) or west to east (from

SPP to MISO) flows may significantly impact the ARCI transmission system, If that

transmission system is built primarily to move power from ARCI generation to AECI's customer

loads, this could imply significant congestion between the two RTOs.

Unfortunately, information comparable to nodal price data from MISO and SPP is not

available for the AECI transmission system. As suggested earlier, another possible data source is

for DOR to examine the nodal prices where MISO and SPP interface with ARCI.

A similar type ofprice analysis can be performed at a higher level of aggregation by

comparing average prices in SPP to those in MISO. The following graph from the SPP Market

Monitor's report for 2007 shows such a comparison.

6 Ibid, Figure III.4, p. 54.
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Figure 37
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The similarity in SPP and MISO average monthly prices indicates that the two markets are

tracking each other, at least on a monthly basis. The lower summer prices in MISO are an

indication of the difference in fuel mix between the two RTOs, with the SPP region having a

higher percent ofnatural gas. Absent any congestion between the two markets, the prices would

be identical, but with a maximum difference in the range of $3IMWh, there does not appear to be

a significant congestion issue between the two markets

IV. Conclusions

The Missouri Commission hopes that DOE finds these comments helpful, and offers

additional assistance that might be needed regarding DOE's upcoming efforts in its 2009

Transmission Congestion Study. The Missouri Commission would be very surprised to find

DOE designating a NIETC in its 2009 Transmission Congestion Study that would impact

Missouri citizens. However, if our expectations are wrong and DOE finds critical or concern

areas ofcongestion affecting Missouri, the Missouri Commission requests that DOE would make

the Missouri Commission aware of this situation at the earliest possible date so that we might

bring together the transmission expertise that exists within our staffand utilities to better

understand the problem and provide DOE with timely information before it makes a final

decision..

'Ibid, Figure Ill.I, p. 49.
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Appendix A

Metrics for Congestion

A. Defining Congestion

In its agenda for the June 18 meeting in Oklahoma City, DOE announced that it was seeking

information on several topics, including concepts of congestions and metrics to use for

measuring such congestion. At the outset, the DOE may want to consider the following

definitions of congestion.

a. Transmission constraints are operating limits on electricity flows that are set to

maintain the reliable operation of the integrated power grid. These operating

limits apply to both

i. Individual transmission facilities; and

ii. Groupings of transmission facilities that are highly loaded.

b. Congestion occurs when a transmission constraint restricts the desired dispatch of

generation to meet load, resulting in flows across that transmission constraint at

its specified operating limit.

These definitions are not significantly different from those included in the DOE published 2006

congestion study. However, an important difference is giving the definition of transmission

constraints first, and then using that term in the definition of congestion.

B. Measuring Congestion

Given this definition of congestion, the next question to address is how to measure

congestion on the transmission system. The following are some suggestions regarding

improving the metrics used by DOE in its 2006 Transmission Congestion Study.

The five measures ofcongestion used by DOE in its 2006 congestion include:

I. Binding Hours - % time/year transmission constraint is loaded to its limit;

2. U90 - % time/year loading above 90%;

3. All-Hours Shadow Price (SP)8 - simple average;

4. Binding-Hours SP - simple average; and

5. Congestion Rent - Sum over all hours (SPh*MWh); where h =hours.

• A Shadow Price is the cost savings that would occur if the capacity ofthe congested transmission constraint is
increased by one megawatt. This cost savings occurs as the more expensive generation downstream of the
congestion is decreased by one megawatt and the less expensive generation upstream ofthe congestion is increased
by one megawatt.

10

Schedule JH-S7



Possible refinements of these five measures that DOE may wish to consider are:

I. Binding Hours - Include both frequency and duration (% time/year and average duration)
over the year;

2. U90 - include both frequency and duration;

3. All-Hours SP - graphical ranking ofhours from highest to lowest;

4. Binding-Hours SP - covered by 3 above; and

5. Congestion Rent - graphical ranking ofhours from highest to lowest.

The North American Electricity Reliability Council (NERC) standards for operation of the

transmission system require transmission providers to specifY as "flowgates" certain paths (from

a source point to a destination point) on the transmission system that are subject to frequent

congestion. There are several routes that electricity travels from the source to the destination of

the flowgate, and NERC reliability standards require operators to restrict power flows on the

flowgate to the maximum megawatts that can move from the source to the destination when the

route carrying the largest megawatts of flow is out of service.9 One approach to measuring

congestion would focus onmetrics of relative amounts (megawatts) and values (dollars) of

congestion on the set of flowgates that have been previously specified by transmission operators.

Taking this approach, the DOE could detennine a relative ranking of flowgates. For example,

rankings could be developed for flowgates from those with the most frequent congestion to those

with the least frequent congestion, or from those having the highest congestion costs to those

having the lowest congestion costs. This is precisely the approach taken by SPP in one of its

most recent market reports. IO What is interesting about this report is that the ranking of

flowgates by frequency (shown in table 2 as number of five-minute intervals that the flowgate is

constrained) is different from the ranking that comes from looking at the cumulative dollar

values ofmarginal costs associated with the congestion. II

'This is called an N-! contingency condition. The concept is that the power grid would be able to continue to
support the flows even under the contingency that the power line carrying the greatest flow is forced out of service
by some unknown event.

10 Supplemental Report Summarizing EIS Market Flowgate Congestion April 2008, published May 18,2008, Figure
A.4, p.? This market report is available on the SPP website.

II Adding the Shadow Prices over a period of time (in this case, the twelve-months ending April 30, 2007) provides
an indication ofthe cumulative incremental cost to the market from the constraint.

II
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Table 2:

May 2007 through Aprfl2009
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The following graph, included in that same report, ranks constraints by their cumulative

incremental cost to the market over the twelve months ending April 30, 2008.

Figure 4 12
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12 Ibid; Figu1e AS, p.9.
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While these traditional measures that focus on transmission flowgates, or in some cases even

transmission elements, are appropriate from the perspective of the details on transmission

facilities that may be good candidates for economic upgrades, DOE's focus on congestion should

be at a higher level. More specifically, the focus should be on areas rather than specific

transmission elements or flowgates of the transmission grid that are constrained. An example of

this type of analysis is provided in the SPP Market Monitor's report for 2007 where a few

constrained areas were identified based on the Market Monitor's analysis ofconstrained

flowgates and transmission elements over the operation of the SPP Energy Imbalance Market

from its start up in February 2007 through December 2007. This analysis led the Independent

Market Monitor to identifY the following six constrained areas within the SPP market.

Figure 513

\

From south to north, the six constrained areas identified are:

I. Texas Panhandle 2. Northeast Texas {Southeast Oklahoma

3. Oklahoma to Wichita 4. Tulsa to Kansas City

5. Northwest Arkansas 6. Central Kansasl4

"Ibid, Figure 1II.7, p. 71.

14 It should be noted that the congestion in this area is due to a '~emporary flowgate" created to address a reliability
concern resulting from the outage ofa substation breaker. Congestion was relieved when the outage was resolved.
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It is important to note that SPP planning is in the process ofor has addressed each of the

transmission system constraints involved for these congested areas. Such evaluations initially

address whether or not reliability upgrades are needed over the next ten years, and additionally

address whether or not any upgrades related to these congested areas should be included for

economic reasons. IS

" Upgrades justified for economic reasons will be included in what is called a Balanced Portfolio. At this time, the
SPP Regional State Committee (RSC) has approved the concepts ofa Balance Portfolio and the tariff language is
under development for submission to the Federal Energy Regulatory Commission (FERC) later this summer.
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