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In the Matter of Southwestern Bell Telephone
)

Company, d/b/a SBC Missouri's Proposed Revised
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)

INITIAL MEMORANDUM OF LAW OF CENTURYTEL 

COME NOW Spectra Communications Group, LLC d/b/a CenturyTel (“Spectra”) and CenturyTel of Missouri, LLC (“CenturyTel of Missouri”)(collectively referred to herein as “CenturyTel”), pursuant to the Commission's Order Directing Filing and Adopting Procedural Schedule entered in this matter on August 12, 2003, and respectfully submits this Initial Memorandum of Law.   



I.
INTRODUCTION
On June 10, 2003, SBC Missouri filed its proposed tariff intended to increase its Line Status Verification and Busy Line Interrupt rates by eight percent, pursuant to Section 392.245(11), RSMo 2000.  The proposed charge for Line Status Verification is $1.62 per request, an increase of $0.12 or 8% over the current charge.  The proposed charge for Busy Line Interrupt is $2.49 per request, an increase of $0.18 or 7.8% over the current charge.  (Unruh Direct, p. 3)

On July 3, 2003, the Commission, by a 3-2 vote, issued its Order Suspending Tariff And Setting Prehearing Conference (hereafter "the July 3, 2003, Order") in which it suspended SBC Missouri's proposed tariff intended to increase its Line Status Verification and Busy Line Interrupt rates by 12 cents and 18 cents, respectively.  

On July 18, 2003, CenturyTel of Missouri and Spectra were granted the right to intervene in this proceeding.  CenturyTel of Missouri and Spectra support SBC Missouri's position that price cap companies have the statutory authority to increase their nonbasic telecommunications services rates by eight percent annually, pursuant to Section 392.245(11) RSMo 2000.  Since CenturyTel of Missouri and Spectra are local exchange telecommunications companies that are subject to price cap regulation, they are vitally interested in the proper application of the price cap statute.  

CenturyTel believes that there are no fundamental factual questions in dispute in this proceeding.  However, this case raises a threshold legal issue that should be resolved by the Commission expeditiously: "Whether price cap companies may increase their nonbasic telecommunications services rates by eight percent annually, pursuant to Section 392.245(11) RSMo 2000?"  

Since there are no factual issues that need to be resolved by the Commission, CenturyTel believes that judicial economy would be served by the Commission resolving this threshold legal issue before it embarks upon further evidentiary proceedings in this case.  The remainder of this memorandum will address the legal issues raised by this proceeding.



II. 
PRICE CAP COMPANIES MAY INCREASE NONBASIC TELECOMMUNICATIONS SERVICES RATES BY UP TO EIGHT PERCENT ANNUALLY.


As the Commission recognized in the July 3, 2003 Order, Section 392.245(11) RSMo 2000 provides that a price cap regulated company may increase its nonbasic telecommunications services rates by up to eight (8%) percent in a twelve-month period "upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices."  The Commission is required to approve the tariffs "within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section." Id. Under this statutory provision, the Commission has no discretion to consider the condition of the national economy or any other factor, except that the Commission must ensure that the proposed rate "is not in excess of the maximum allowable price established for such service under this section."  Id.


Section 392.245(11) states:  

11. The maximum allowable prices for nonbasic telecommunications services of a small, incumbent local exchange telecommunications company regulated under this section shall not be changed until twelve months after the date the company is subject to regulation under this section or, on an exchange-by-exchange basis, until an alternative local exchange telecommunications company is certified and providing basic local telecommunications service in such exchange, whichever is earlier.  The maximum allowable prices for nonbasic telecommunications services of a large, incumbent local exchange telecommunications company regulated under this section shall not be changed until January 1, 1999 . . . .  Thereafter, the maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.  This subsection shall not preclude an incumbent local exchange telecommunications company from proposing new telecommunications services and establishing prices for such new services.  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section.  (emphasis added.)


Since Line Status Verification and Busy Line Interrupt services are defined as "nonbasic telecommunications services" under Section 386.020(34) RSMo 2000
, these services may be increased by price-cap regulated companies up to eight percent annually.  The legislature has made this clear public policy determination, and the Commission simply lacks authority to change this policy.


As the Commission reviews Section 392.245(11), it should also be mindful of the provisions of Section 1.090 RSMo 2000 which states:

Words and phrases shall be taken in their plain or ordinary and usual sense, but technical words and phrases having a peculiar and appropriate meaning in law shall be understood according to their technical import. (emphasis added)

The primary rule of construction of statutes is to ascertain the lawmakers' intent from the words used and to put on the language of the legislature its plain and rational meaning and promote its object and the manifest purpose of the statute.
   Where language of a statute is clear and unambiguous, there is no room for construction and the Commission and the courts are not permitted to search for its meaning beyond the statute itself.
  When the Commission reviews the plain and unambiguous language of Section 392.245(11), it should conclude that price cap regulated companies may increase their nonbasic telecommunications services rates by up to eight (8%) percent annually.


Further, subsection 11 gives the price cap company, not the Commission, authority to set its rates at any level which does not exceed the maximum allowable price.  The comprehensive price cap regulation framework enacted by the Missouri legislature in 1996 as part of Senate Bill 507, simply does not grant the Commission any authority to reduce or otherwise change the maximum allowable prices established by Section 392.245 RSMo. 2000.  Since the Commission has no authority to reduce the maximum allowable price, it has no authority to reject or disapprove price cap regulated companies' proposed rates for nonbasic telecommunications services that are at or below the maximum allowable rates.  


III.
THE COMMISSION LACKS STATUTORY AUTHORITY TO CONSIDER THE CONDITION OF THE NATIONAL ECONOMY WHEN APPROVING RATES FOR NONBASIC TELECOMMUNICATIONS SERVICES THAT ARE AT OR BELOW THE MAXIMUM ALLOWABLE RATES.


In the July 3, 2003 Order, the Commission's majority stated:

The Commission notes that the condition of the national economy over the course of the past two years may not support an eight percent increase in rates for nonbasic telecommunications services.  It is not at all clear that the legislature intended to permit annual rate increases of eight percent regardless of general economic conditions.  


Although CenturyTel is not certain what aspects of the national economy the July 3, 2003 Order may be referring to in the above-referenced quotation, CenturyTel would respectfully suggest that Section 392.245(11) does not include the "condition of the national economy" as a factor that may be lawfully considered by the Commission when it reviews the proposed rates for nonbasic telecommunications services of price cap regulated companies.  The statutory standard for determining whether the rate for nonbasic telecommunications services is lawful, is clear and unambiguous:  The proposed rate must be approved when "any such rate is not in excess of the maximum allowable price established for such service under this section." Id.  The plain and ordinary meaning of these words must be given effect.  If the proposed increase is not in excess of the maximum allowable price established by Section 392.245, then the Commission must approve the proposed tariff for nonbasic telecommunications services.


In summary, the General Assembly has determined that the allowable prices for nonbasic telecommunications services may be increased by up to eight (8%) percent in a twelve-month period.  Since SBC Missouri's proposed rates for its Line Status Verification and Busy Line Interrupt services are not in excess of the maximum allowable prices for these services, the Commission must approve SBC Missouri's tariffs.



IV.
PRICE CAP REGULATION RESULTS IN RATES THAT ARE "JUST AND REASONABLE" AS A MATTER OF LAW.


In the July 3, 2003, Order at 2-3, the Commission raised a question whether an eight percent increase in the rates for nonbasic telecommunications services is "just and reasonable":

Section 392.245.11 expressly requires that rate changes for nonbasic services be "consistent" with Section 392.200.  The latter statute, in turn, requires that charges for telecommunications services rendered be "just and reasonable and not more than allowed by law or by order or decision of the commission."  The question is whether an eight percent increase in the rates for nonbasic telecommunications services at this time is just and reasonable.


From CenturyTel's perspective, the answer to the Commission's question is simple, clear and unambiguous.  The General Assembly has given the following unequivocal directive to the Commission in the very first sentence of the price cap statute:  "The commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation."  (emphasis added).  As a result of this directive, the legislature has effectively declared that rates established using the statutorily-mandated price cap formula are deemed to be just, reasonable and lawful rates as a matter of law.


The Commission Staff has also previously observed in Case No. TT-2002-447 that this statutory provision implies that by employing price cap regulation, the Commission will ensure just, reasonable and lawful rates.  In Case No. TT-2002-447, the Staff stated  that "the legislature appears to have consistently indicated that the rates charged through the price cap mechanism are, by definition, just and reasonable."


The General Assembly has also specifically prohibited the Commission from using the principles of rate base/rate of return regulation in reviewing the proposed rates for price cap companies.  Section 392.245(7) states:  "A company regulated under this section shall not be subject to regulation under subsection 1 of section 392.240."
  Section 392.240(1) provides for the determination of "just and reasonable" rates "with due regard…to a reasonable average return upon the value of the property actually used in the public service…" In other words, the Commission is specifically prohibited from analyzing the rates of price cap companies using the traditional, rate base/rate of return or cost of service principles used for other public utilities.  As a result, the Commission may not use rate base/rate of return or cost of service approaches to support a determination that a rate established under the price cap statute is somehow "unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of law."   Section 392.240(1).  


In the recent access cost docket, Case No. TR-2001-65, the Staff also addressed the implications of Section 392.240(1) upon Commission authority to reduce rates of price cap companies:


Even if the Commission were to conclude that a price cap regulated company's access rates were unjust and unreasonable, the exemption from 392.240 appears to preclude the Commission from establishing a new cost based rate.  No other provision in the statutes appears to guide the commission on how to establish new rates once the Commission determines that the current rates are unjust and unreasonable.  One may conclude that by exempting 392.240.1 from price cap regulation, that the Commission is precluded from reducing a price cap regulated company's rates. 
(Staff Brief, p. 25)(emphasis added)
.

In summary, the Commission should not attempt to negate the clear provisions of Section 392.245(1) that "the commission shall have the authority to ensure that rates, charges, tolls and rentals form telecommunications services are just, reasonable and lawful by employing price cap regulation." Section 392.245.1. (emphasis added).  Instead, the Commission should follow the statutory mandates provided by the General Assembly, and approve SBC Missouri's proposed tariffs in this proceeding.

V.
PRICE CAP REGULATION IS CONSISTENT WITH THE BROAD PURPOSES OF CHAPTER 392.

In the July 3, 2003, Order, the Commission majority also questioned whether eight percent increases under current economic conditions violate the broad purposes of Chapter 392 as delineated in Section 392.185 RSMo 2000.
 As explained herein, this is simply not the case.  

 Price cap regulation is totally consistent with and promotes the broad purposes of Chapter 392 as delineated in Section 392.185.  For instance, price cap regulation clearly promotes "universally available and widely affordable telecommunications services."  SBC Missouri’s basic local exchange rates have decreased since price cap regulation was initiated in 1997.  In fact, SBC Missouri’s basic local exchange rates are lower than the rates that were in effect in 1984.  (Unruh Direct, p. 8) In addition, it is also difficult to argue that the proposed increase of 12 cents and 18 cents, respectively, for the Line Status Verification and Busy Line Interrupt services will somehow render these services as "unaffordable" if the proposed increases are permitted to take effect.  


Price cap regulation maintains and advances the efficiency and availability of telecommunications services since it gives telephone companies incentives to invest in more efficient technology and introduce new telecommunications services for consumers.  Unlike rate base/rate of return regulation, price cap regulation does not penalize the company's shareholders for introducing more efficient technology by taking away the savings that accrue from advanced technology in the company's next general rate case.


Price cap regulation also promotes diversity in the supply of telecommunications services and products throughout the state of Missouri since any disincentives that existed under rate base/rate of return regulation for the introduction of new services have been eliminated.


Finally, price cap regulation is viewed as an interim step toward an even more robust form of competition in the telecommunications marketplace.  As a result, price cap regulation is a substantial step toward allowing "full and fair competition to function as a substitute for regulation."  As a result, price cap regulation clearly supports this general goal of Chapter 392. 


In any event, Section 392.185 RSMo 2000 which delineates the broad purposes of Chapter 392, must be read in harmony with Section 392.245.  Such general statements of purpose do not override the clear legislative mandates of more specific sections of the statute.
  The mandates of Section 392.245 may not be overridden by an "interpretation" of the general purposes statutes that conflicts with the specific provisions of Section 392.245.  Since there is no ambiguity in Section 392.245, it is unnecessary to even resort to statutory rules of construction.
   Even if the general purposes of the statute are considered, the plain meaning of the specific statutes being interpreted must be given effect.
  The general provisions of Section 392.185 do not give the Commission authority to ignore the specific provisions of Section 392.245 which mandate that the Commission employ price cap regulation for nonbasic telecommunications services. 


The Commission majority also suggested in the July 3, 2003, Order that if the Commission approved the proposed rate increases, then "affected customers might pay unreasonable charges for telecommunications services."  In reaching this conclusion, the Commission seems to be utilizing some unstated, nebulous standard for finding that nonbasic service rates established pursuant to the specific provisions of Section 392.245 are somehow "unreasonable", even though the General Assembly has specifically found rates based upon price cap formulas to be "just, reasonable and lawful."  CenturyTel believes that a finding that proposed rates are "unreasonable" would be contrary to law, and CenturyTel therefore would respectfully recommend that the Commission not venture down this slippery slope in its final Report and Order in this matter.


VI.
CONCLUSION


In conclusion, Spectra Communications Group, LLC d/b/a CenturyTel and CenturyTel of Missouri, LLC respectfully request that the Commission follow the clear and unambiguous mandates of Section 392.245(11) and permit SBC Missouri in this proceeding, and other price cap regulated companies in the future, to increase nonbasic telecommunications services rates by up to eight (8%) percent annually, as permitted by law.  
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� Section 386.020(34) defines "nonbasic telecommunications services" as "all regulated telecommunications services other than basic local and exchange access telecommunications services. . . ."


� American Bridge Co. v. Smith, 179 S.W.2d 12 (Mo. 1944) cert. denied, 323 U.S. 712.  


� See Report & Order in Re Southwestern Bell Telephone Company's Price Cap Determination, Case No. TO-97-397 (Sept. 16, 1997) where the Commission found no ambiguity in the price cap statute and stated:  


"The Commission has reviewed Section 392.245.2, and finds the language to be clear and unambiguous. Where the language of the statutory provision is clear and unambiguous, the rules of statutory construction do not apply. See Brownstein v. Rhomberg-Haglin & Assoc., 824 S.W.2d 13, 15 (Mo. banc 1992)."  


See also State ex rel. Collins v. Keirnan, 207 S.W.2d 49 (Mo. App. 1947); Elsas v. Montgomery Elevator Co., 50 S.W.2d 130 (Mo. 1932).


� See Re Tariff Filing of Sprint Missouri, Inc. d/b/a Sprint  to Increase the Residential and Business Monthly Rate for the Metropolitan Calling Area (MCA) Plan, Case No. TT-2002-447, Staff Supplemental Brief, pp. 2-3, (April 29, 2002);  See also Staff Post-Presentation Brief, p. 1 (August 20, 2002).


� Section 392.240(1) states:  


1. Whenever the commission shall be of the opinion, after a hearing had upon its own motion or upon a complaint, that the rates, charges, tolls or rentals demanded, exacted, charged or collected by any telecommunications company for the transmission of messages or communications, or for the rental or use of any telecommunications facilities or that the rules, regulations or practices of any telecommunications company affecting such rates, charges, rentals or service are unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of law, or that the maximum rates, charges or rentals chargeable by any such telecommunications company are insufficient to yield reasonable compensation for the service rendered, the commission shall with due regard, among other things, to a reasonable average return upon the value of the property actually used in the public service and of the necessity of making reservation out of income for surplus and contingencies, determine the just and reasonable rates, charges and rentals to be thereafter observed and in force as the maximum to be charged, demanded, exacted or collected for the performance or rendering of the service specified and shall fix the same by order to be served upon all telecommunications companies by which such rates, charges and rentals are thereafter to be observed, and thereafter no increase in any rate, charge or rental so fixed shall be made without the consent of the commission. (emphasis added).


� It should also be noted that Staff discussed an alternative theory in which it argued that the price cap statute can also be interpreted not to limit the commission's authority to determine whether any rate, including rates charged by price cap regulated companies, are just and reasonable.  See Initial Brief of the Staff of the Missouri Public Service Commission, Case No. TR-2001-65, p. 3.  For the reasons explained herein, CenturyTel does not believe the alternative analysis presented by Staff in Case No. TR-2001-65 is correct.  


� The July 3, Order stated at 3-4:





The Commission is mindful that the legislature has provided an express statement of public policy to guide the Commission and the courts in implementing the provisions of Chapter 392, which includes the Price Cap Statute:


Section 392.185:  The provisions of this chapter shall be construed to: 


(1)	Promote universally available and widely affordable telecommunications services;


(2)	Maintain and advance the efficiency and availability of telecommunications services; 


(3)	Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; 


(4)	Ensure that customers pay only reasonable charges for telecommunications service; 


(5)	Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; 


(6)	Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; 


(7)	Promote parity of urban and rural telecommunications services; 


(8)	Promote economic, educational, health care and cultural enhancements; and 


(9)	Protect consumer privacy. 


Rate increases of eight percent under the current economic conditions would appear to violate Section 392.185(4) because affected customers might pay unreasonable charges for telecommunications services.  Likewise, services subject to inappropriate rate increases cannot be said to be "widely affordable."  Section 392.185.  In particular, Sec�tion 392.185(6) conditions competition between carriers as a substitute for regula�tion upon "the protection of ratepayers" and "the public interest."  This condition is equally applicable to the Price Cap Statute.


� See e.g., Anthony v. Downs Amusement Company, 205 S.W.2d 925, 929 (Mo.App. 1947).  


� See Risk Control Associates v. Melahn, 822 S.W.2d 531, 534 (Mo. 1991).  


� See  Section 1.090.  See also State v. Pretended Consolidated School District No. 1, 223 S.W.2d 488, 489 (Mo. banc 1979).
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