BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
) 

Order Authorizing the Sale, Transfer and Assign-
)

 

ment of Certain Assets, Real Estate, Leased

)  Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

Public Counsel’s Reply to AmerenUE’s 

Suggestions in Opposition to 

Public Counsel’s Formal Motion to Compel

COMES NOW the Office of the Public Counsel (Public Counsel) and hereby submits its Reply to “AmerenUE’s Suggestions in Opposition to Public Counsel’s Formal Motion to Compel and Response to Motion for Reconsideration” (AmerenUE’s Suggestions), filed on February 18, 2004.  Several comments made in that pleading require a reply and further clarification as follows:

1.
With regard to Public Counsel Data Request Nos. 532, 535 and 536, Union Electric Company d/b/a AmerenUE (Company) points out that the Public Service Commission (Commission) has ruled in two other discovery disputes that privileges were not waived as a result of a failure to make an objection within 10 days pursuant to 4 CSR 240-2.090(2).  Public Counsel respectfully disagreed with the two Commission Orders referenced by Company, and continues to respectfully disagree with the Commission’s interpretation of the law with regard to those matters.  The underlying cases in which those orders were made were resolved without any appeal being made to the courts and thus the issue regarding the legal applicability of 4 CSR 240-2.090(2) has not been judicially reviewed in this regard.  

2.
Public Counsel certainly does not seek to obtain access to properly privileged documents.  On the other hand, Public Counsel does not believe that Company should be allowed to thwart discovery of relevant and significant information by delaying a response to a data request and then funneling that information through its legal counsel in an effort to create a privilege.  The dearth of information supplied to Public Counsel in response to Data Request Nos. 532, 535 and 536 raises suspicions regarding how much of Company’s studies and analyses of the Joint Dispatch Agreement (JDA) could truly fall within a valid attorney/client privilege.  Because Company has not even supplied, in this particular case, a privilege log or even any documents that have been redacted to protect certain statements that are privileged while revealing non-privileged portions of responsive documents, Public Counsel has not had the opportunity to understand exactly how many documents are involved, what the subject matter of these documents, or who the authors and recipients were for these documents.  

3.
Missouri law protects from discovery statements that are essential elements of an attorney-client consultation; however, this does not mean that factual information can be shielded from discovery simply because it is included in a communication between an attorney and their client.  Board of Registration for the Healing Arts vs. Spinden, 798 S.W.2d 472, 476 (Mo.App. 1990), citing State ex rel. Great American Insurance Company vs. Smith, 574 S.W.2d 379 (Mo. banc 1978).  Factual discoverable information does not become privileged simply because it is recited by an attorney or by a client within a confidential communication.  Id.  Simply including an attorney on a distribution list of a communication should not shield it from legitimate discovery.

4.
In past cases, where privileges have been claimed by Company, it has been the tradition and practice to supply a privilege log which supplies the title, author, recipient(s), date, description, and type of privilege asserted regarding each document for which a privilege is claimed.  In this particular case, no privilege log has been produced, even though it was specifically requested in each of data requests at issue.  Furthermore, (unlike past practice before the Commission), Company has not supplied redacted copies of purportedly privileged documents which reveal only those portions of documents for which a privilege is claimed.  

5.
Furthermore, AmerenUE’s failure to provide a privilege log and/or redacted copies of purportedly privileged documents is ironic in light of the discovery instructions that this Company sent to other parties in Case No. EC-2002-1.  In that case, the “Union Electric Company’s First Set of Interrogatories” that were sent to the Commission Staff on August 3, 2001 contained the following instruction to the interrogatory respondent:

If you object to furnishing any information requested by these Interrogatories on the grounds of privilege or otherwise, answer so much of each interrogatory and each request which is not objectionable in your view; and (i) identify the document or portion thereof that gives rise to your objection; (ii) explain in as much detail as possible the basis for your objection; and (iii) describe generally the nature, rather than the substance, of the information covered by your objection.

Certainly what’s good for the goose should be good for the gander.  If AmerenUE expects other parties to provide this type of information to the Company, it should be willing to be equally forthcoming in the information it provides to the other parties.

6.
With regard to Public Counsel Data Request Nos. 571, 572 and 573, Company defends Judge Thompson’s interlocutory Discovery Order as it relates to certain information requested regarding AmerenUE’s affiliates.  AmerenUE’s Suggestions, pps. 11-15.  However, in its arguments, Company seriously misstates Public Counsel’s rationale for seeking these documents.  

Public Counsel’s rationale for seeking expressions of interests and copies of purchase power offers or generation asset sales offers which are within the possession of AmerenUE’s affiliates is that resource planning decisions are made at the Ameren Holding Company level – not at the AmerenUE level.  Thus, it would not be logical to expect AmerenUE to possess the documents relevant to the question of whether the proposed Illinois transfer is the least cost option available.  AmerenUE has no “in-house” power marketing personnel, and must rely upon employees housed within its affiliates to analyze resource-planning decisions such as the decision regarding whether or not to pursue the Illinois transfer.  Potential power suppliers would likely contact AmerenUE’s holding company or one of AmerenUE’s other affiliates that work in power marketing, rather than directly contacting AmerenUE.  

7.
If the Commission is to consider and fully understand the full range of resource options that could be available (and thus make an informed decision regarding whether the proposed Illinois transfer is in fact, as Company asserts, the least cost resource option), it must permit Public Counsel to review the information requested in its Data Request Nos. 571, 572 and 573.  Public Counsel is concerned that Ameren affiliates which make resource planning decision for AmerenUE may have information regarding potentially less costly resource options than the Illinois transfer.  As pointed out in Public Counsel’s Formal Motion to Compel, the chief operating officer of AmerenUE is the exact same person as the chief operating officer of the holding company over all of the affiliates which would contain the relevant information that Public Counsel seeks.

8.
Company suggests that the Commission should not review the impact of the proposed Illinois transfer on future ratemaking.  AmerenUE’s Suggestions, pps. 14-15.  Company cites a 2001 Laclede Gas Company rate case for the proposition that the Commission’s authority to determine detriment does not extend to a consideration of such future ratemaking impacts.  Id.  Public Counsel respectfully disagrees on this point.  In fact, the Missouri Supreme Court has recently made it perfectly clear that it is not within the Commission’s authority to exclude consideration of the future ratemaking implications of applications submitted pursuant to Section 393.190 RSMo. 2000.  Rather, it is required that the Commission consider whether the proposed transfer would be detrimental as it relates to the implications for the utility’s next rate case.  State ex rel. Ag Processing, Inc. v. PSC, 120 S.W.3rd 732 (Mo. banc 2003).  

9.
Thus the Commission may not legally turn a blind eye to the possibility of a significant impact upon regulated rates as a result of the proposed transfer simply because a corresponding rate increase may not occur on the day that the transfer is approved.  Such a standard of review would require the Commission to ignore the logical implications of the proposed transfer and to rubber-stamp virtually any Section 393.190 application, provided that the ratemaking implications of such an application did not occur immediately.  As the Missouri Supreme Court has made clear, the Commission is required to examine future ratemaking implications.  

Public Counsel wishes to emphasize again the importance of Data Request Nos. 571, 572 and 573 to a proper analysis of whether the proposed Illinois transfer is, as Company asserts in its Application, the least cost option available.

Respectfully submitted,
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