BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
) 

Order Authorizing the Sale, Transfer and Assign-
)

 

ment of Certain Assets, Real Estate, Leased

)  Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

Public Counsel’s Proposed Findings of Fact

and Conclusions of law


COMES now the Office of the Public Counsel (Public Counsel) and hereby submits it Proposed Findings of Fact and Conclusions of Law.  

Findings of Fact

1.
Union Electric Company d/b/a AmerenUE (“AmerenUE”, “Company”) is proposing an affiliate transaction with Central Illinois Public Service Company (“AmerenCIPS” or “CIPS”) requesting authority to legally separate Company’s Metro East service area in Illinois from the currently integrated AmerenUE system, transferring certain assets from AmerenUE to AmerenCIPS, and allocating certain AmerenCIPS liabilities to AmerenUE.  The Metro East transfer proposal was worked out by individuals simultaneously representing the various Ameren subsidiaries involved, and is designed to break apart a portion of the vertically integrated utility system now serving AmerenUE’s customers.

2.
Despite claiming that the Metro East transfer would be the least cost option for its future resource planning, Company issued no request for proposals (RFP) in an attempt to prove that the proposed transaction is indeed the least cost resource of all options available to it.  (Ex. 12, pp. 32-38).  Company has not demonstrated the level of due diligence that should be expected from a utility proposing such a major transaction.  In its “least cost analysis”, Company considered only the option of building CTGs as an alternative to the Metro East transfer and failed to even consider or analyze any other supply options.  (Ex. 9, p. 4).


3.
Company’s “least cost” analysis assumes that it is not entitled to any output from the Electric Energy, Inc. (“EEInc”) Joppa plant after 2005.  (Ex. 12, pp. 29-32).  Currently Company receives 400 MW pursuant to its contract with EEInc, but Company has argued that its contract with EEInc expires in December of 2005 and that EEInc does not want to do business with Company.  (Tr. p. 1547, l. 1-8).  However, the record indicates that Company is an owner of a 40% equity interest in EEInc and that Company is entitled to 40% of the output of the low cost Joppa plant after taking into account the Department of Energy’s share.  (Tr. p. 1551, l. 13-21; Tr. p. 1576, l. 1-3).  Ameren subsidiaries currently hold 60% interest in EEInc and are looking to increase that interest to 80%. (Tr. p. 1575, l. 7-12).  Company witness Nelson testified to the Federal Energy Regulatory Commission (FERC) that Ameren would direct its subsidiaries to take no action to restrict Kentucky Utilities from receiving its 20% of the capacity from EEInc.  (Ex. 80, pp. 10-11).  By the same token, Company should demand that it continue to receive its entitlement to 40% of the output from Joppa.  


4.
Company has failed to demonstrate that the 597 MW of capacity that would be transferred to it is needed to meet Company’s reserve margin.  (Ex. 12, pp. 27-29).  In fact, Company’s response to Public Counsel data request number 563 indicated it had not performed the analysis necessary to calculate the level of reserve margins that Company would have without the proposed transfer. (Ex. 12, p. 27, l. 9-14).  Indeed, even if Company’s comparison of the CTG and Metro East transfer options did not show that the Metro East transfer option had a lower cost than the “build CTG” option (which it clearly does not), this would only prove that the Illinois transfer was the least cost alternative between two options that represent a small fraction of the many options that Company (1) already knows of and (2) would have discovered through the issuance of a new RFP for power supply options.  


5.
Company is also proposing to transfer certain natural gas facilities and agreements to CIPS, but Company failed to include any economic least cost analysis related to the gas transfers. (Ex. 14, p. 19, l. 21; Ex. 18, p. 3, l. 16-19).


6.
Company failed to take into account any expected increases in future environmental compliance costs in its transfer analysis.  Specifically, Company failed to take into account nitrogen oxide emission (“NOx”), carbon dioxide (“CO2”) emission, sulfur dioxide (“SO2”) emission, mercury emission or particulate emission compliance costs in its analysis.  (Tr. p. 554, l. 12-25; p. 555, l. 1).  

7.
Public Counsel witness Ryan Kind testified that the cost of compliance for emissions that are currently regulated, such as SO2, could increase, and the cost of compliance for emissions that are not currently regulated, such as mercury and CO2, could be substantial.  (Ex. 12, p. 39, l, 9-14).  Company’s failure to take into account the increased environmental compliance costs that will be associated with the 597 MW of transferred capacity renders Company's least cost analysis invalid.


8.
The record demonstrates that Company itself has already quantified the range of costs associated with new environmental compliance rules.  Exhibit 58 contains selected portions of Ameren’s SEC Form 10-K.  The “Environmental Matters” section clearly delineates a range of $160 to $180 million Company will have to expend to comply with pending environmental rules and hundreds of millions of dollars Company may have to expend to comply with future environmental rules.  The future environmental compliance capital costs associated with the additional 6% of Company’s generating capacity that would be available to Company’s Missouri customers would be 6% of the Company system future environmental compliance capital costs which would range from $51 million ($863 million x .06) to $70 million ($1,163 million x .06).  If company is assumed to earn a return on its rate base of 10%, then, once the environmental capital costs are incurred and the Metro East transfer portion of company’s rate base is increased from between 51 to 70 million dollars, the annual costs of the generation formerly used to supply company’s Illinois customers would increase from between $5.1 million to $7 million per year due to the increased rate base upon which Company would be earning a return.  This range of annual cost increases does not even include the increased annual operating and maintenance costs associated with future environmental regulations.


9.
Company witness Voytas testified that he had built into his transfer revenue requirement analysis over $17 million in revenues from SO2 allowance sales for a twenty-five (25) year period relative to the CTG option.  (Tr. p. 569, l. 8-12).  This assumption would require Company to completely exhaust its SO2 bank which would be contrary to the requirements set out in the Commission Report and Order in Case No. EO-98-401 allowing Company to sell only up to one-half of all Phase I allowances without seeking specific Commission approval.  (Ex. 50, p. 2).  Witness Voytas’ assumption that Company can achieve $17.8 million per year for 25 years selling SO2 allowances is untenable must be rejected.


10.
Company also failed to consider the tax impacts of the level of SO2 revenue income it assumes in its analysis, and thus further overstates the benefit of the Metro East transfer.  (Tr. 1656).

11.
In the “build CTGs” portion of his least-cost analysis, witness Voytas used a $471/kW figure for the cost of new gas-fired generation.  (Tr. p. 1665, l. 19-22).  However, in Company’s Application in Case No. EA-2000-37, Company had estimated the cost of constructing new gas-fired capacity at $390/kW and in its recent FERC filings in Case No. EC03-53, NRG offered to sell its three-year old gas peaker plant in Audrain County to AmerenUE for $312/kW.  (Ex. 12, p. 38, l. 24-27; p. 39, l. 1-2).  Mr. Voytas admitted that the use of a lower cost/kW would result in lowering the costs of the purchase CTG portion of his analysis appearing on Schedule 4 of his direct testimony.  (Tr. p. 1669, l. 16-21).

12.
The study performed by Mr. Voytas assumes that Company must maintain a 17% reserve margin.  (Exhibit 41, p. 7).  Mr. Kind testified that using this high reserve margin inflated the cost of the CTG option.  (Tr. p.1819, l.4)  Moreover, Mr. Kind has demonstrated that at a more reasonable reserve margin level, there is no need for anything close to the 600 MWs of capacity that would be obtained from both of the options that were analyzed in witness Voytas’ least cost analysis.

13.
The record shows that witness Voytas used inconsistent methodologies to evaluate the costs of the CTG option and Metro East transfer option.  Witness Voytas testified that he did not escalate the fixed Operation and Maintenance (O & M) over the 25 year study period used the analysis of the Metro East transfer option.  (Tr. 1621, l. 21-23).  However, Mr. Voytas in fact applied a two percent escalation factor to the level of O & M costs for the CTG option over the 25 year study period.  (Tr. 1819, l. 17-25).  It was inappropriate for the Voytas least cost analysis to assume that O & M costs would remain constant for the Metro East Transfer option but would increase at a rate of two percent per year for the CTG option. This difference in the methodologies used by witness Voytas to analyze the two options improperly is another flaw that biased the results of this analysis in favor of the Metro East transfer option. (Tr. 1819, l. 8-25).

14.
If Company’s least cost analysis is merely corrected for flaws documented on the record, then it shows the Metro East transfer option is not the lower resource planning option.

15.
If the proposed transfer were to take place, a portion of AmerenUE’s generation portfolio would no longer be directly connected to its Missouri customers via transmission assets that are owned and operated by AmerenUE.  AmerenUE’s current Illinois transmission facilities which link the Venice and Pinckneyville generation facilities to its transmission network in Missouri would be transferred to its affiliate AmerenCIPS.  (Ex. 12, p. 42, l. 5-8).  The transfer of these transmission facilities could have adverse reliability impacts (as well as rate impacts) upon Missouri customers.  The danger is exacerbated due to the major changes that are currently taking place through FERC transmission policies and by the ever-developing organization of entities that manage the grid in the Midwest (e.g., Midwest ISO).  (Ex. 12, p. 42, l. 8-12).  

16.
The Metro East transfer would not be an “arm’s length” transaction.  Both AmerenCIPS and Ameren Corporation are entities affiliated with AmerenUE, placing them within the definition of “affiliated entity” pursuant to the Commission’s Affiliate Transaction Rules.  4 CSR 240-20.015(1)(A) and 4 CSR 240-40.015(1)(A).  AmerenUE would be providing a financial advantage to AmerenCIPS (which is not regulated by the Commission) if it transferred assets to AmerenCIPS for compensation that is not the greater of fair market value or the fully distributed costs of those assets.  (Ex. 20, p. 7).  The earnings of AmerenCIPS will increase as a result of the proposed transfer.  (Tr. 1035, l. 4-7).  But there is no evidence that supports the contention that AmerenUE is receiving reasonable and prudent consideration for the transmission and distribution assets being transferred to AmerenCIPS.  (Ex. 20, p. 8).  Furthermore, AmerenUE would be providing a financial advantage to Ameren Corporation by asking that AmerenUE be required to pick up significant liabilities that would otherwise not be AmerenUE’s responsibility absent the transfer.

17.
The proposed Metro East transfer would be detrimental to Company’s Missouri regulated ratepayers, and thus is rejected.

18.
Company has also not proven that the Metro East transfer would be in the best interests of its regulated customers, and therefore, no waiver shall be granted from 4 CSR 240-20.015 or 4 CSR 240-40.015.

Conclusions of Law


1.
Before a Missouri public utility such as AmerenUE may sell or otherwise dispose of assets that are necessary or useful in the performance of its duties to the public, it must first obtain approval from this Commission.  Section 393.190.1 RSMo 2000.


2.
The appropriate legal standard to apply in this case is the standard that was first articulated in State ex rel. City of St. Louis v. Public Service Commission, 73 S.W2d 393 (Mo. banc 1934).  The Court in City of St. Louis stated:

To prevent injury to the public, in the clashing of private interest with public good in the operation of public utilities, is one of the most important functions of Public Service Commissions.  It is not their province to insist that the public shall be benefited, as a condition to change of ownership, but their duty is to see that no such change shall be made as would work to the public detriment.  In the public interest, in such cases, can reasonably mean no more that “not detrimental to the public.”  

Id. at 400.  (underlining added).


3.
Therefore, as the Commission carries out the legislative intent of Section 393.190, it must ensure that there would be no future detriment, either in service or in rates, to Company’s future customers as a result of the proposed transaction.  Id.

4.
The Missouri Supreme Court has recently clarified that all necessary and essential issues must be addressed by the Commission in a § 393.190 detriment review case:
The fact that the acquisition premium recoupment issue could be addressed in a subsequent ratemaking case did not relieve the PSC of the duty of deciding it as a relevant and critical issue when ruling on the proposed merger.  While PSC may be unable to speculate about future merger-related rate increases, it can determine whether the acquisition premium was reasonable, and it should have considered it as part of the cost analysis when evaluating whether the proposed merger would be detrimental to the public.  The PSC’s refusal to consider this issue in conjunction with the other issues raised by the PSC staff may have substantially impacted the weight of the evidence evaluated to approve the merger.  The PSC erred when determining whether to approve the merger because it failed to consider and decide all the necessary and essential issues, primarily the issue of UtiliCorp’s being allowed to recoup the acquisition premium.

State ex rel. AG Processing, Inc. v. PSC, 120 S.W.3d 732 at 736 (Mo. banc 2003)  (emphasis added).

5.
The Metro East transfer is subject to the Commission’s Affiliate Transaction Rules, which require that any affiliate transaction involving Company not provide a financial advantage to an affiliate that is not regulated by the Commission.  4 CSR 240-20.015(2)(A) and 4 CSR 240-40.015(2)(A).  The Missouri Supreme Court has affirmed that the Commission’s affiliate transaction rules are designed to prohibit utilities from providing an advantage to their affiliates and to the detriment of ratepaying customers.  Atmos Energy Corp. v. Public Service Commission, 103 S.W.3d 753, 763-764 (Mo. banc 2003).  
6.
Company may only be granted a waiver of the Affiliate Transaction Rule if it can prove that such a waiver would be in the best interests of its regulated customers.  4 SCR 240-20.015(10)(A)(2) and 4 CSR 240-40.015(10)(A)(2).   Company has not met this burden.

7.
The Commission is also not able to grant the ratemaking relief requested in paragraphs (c)-(m) of the Application outside of a general rate case.

8.
Company obviously has the legal right to request authority to transfer its Metro East territory in another future application.  However, the Commission recommends that, if Company does so again, the transfer proposal actually contain terms and conditions that benefit regulated Missouri customers and hold them harmless from adverse transmission reliability impacts.
Respectfully submitted,
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