BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Aquila,

)

Inc., for Authority to Acquire, Sell and Lease
) 

Back Three Natural Gas-Fired Combustion

)

 

Turbine Power Generation Units and


)  Case No. EO-2005-0156

Related Improvements to be Installed and

)

Operated in the City of Peculiar, Missouri

)

MOTION TO SUSPEND PROCEDURAL SCHEDULE AND HEARING

AND REQUEST FOR EXPEDITED TREATMENT


COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its Motion to Suspend Procedural Schedule and Hearing in the above-reference matter states as follows:


1.
On December 6, 2004, Aquila, Inc. (“Aquila” or “Company”) filed its Application to obtain from the Commission a determination that (i) Aquila’s acquisition for its regulated Missouri electric utility operations from an affiliated entity of three (3) 105 megawatt natural gas-filed combustion turbines does not provide financial advantage to the unregulated affiliate, (ii) authorization to enter in a sale and leaseback arrangement to facilitate the issuance of tax-advantaged Chapter 100 revenue bonds to finance the construction and operation of a power generation station and, (iii) authorization to cause said electric generation station to be subject to the lien of the Indenture as security for the benefit of the holders of the revenue bonds, among other requests.


2.
On January 4, 2005, Public Counsel filed its Request for Hearing.


3.
On January 13, 2005, Cass County, an intervenor filed a motion to suspend these proceedings.  Cass County noted that on January 11, 2005, the Circuit Court of Cass County entered judgment against Aquila, and enjoined Aquila from proceeding with the construction of the generating station.  Cass County suggested that it would be a waste of resources to proceed with this case because – in light of the injunction – the generating station may never be completed.


4.
On March 3, 2005, the Commission issued its Order Denying Motion to Suspending Proceeding.  In rejecting Cass County’s motion the Commission stated: 

Cass County’s only argument in favor of suspension is that, by proceeding in light of current court proceedings that may ultimately prevent Aquila from completing the generating station, the Commission risk wasting time and resources determining issues that may be moot.  The Commission is aware of that risk, and also aware of the risk that delays in this case could cause delays in the financial arrangements for the generating station.  The Commission will proceed with this case, and will schedule a prehearing conference.


5.
On March 31, 2005, the Commission issued its Order Establishing Procedural Schedule setting this matter for hearing July 13-14, 2005.  


6.
As mentioned above, Cass County in Cass County, Missouri v. Aquila, Inc., Case No. CV104-1443cc, secured a judgment permanently injoining Aquila from constructing the South Harbor Plant.  Aquila appealed this decision to the Missouri Court of Appeals, Western District, Case No. WD 64985.  On June 21, 2005, the Court handed down its slip opinion affirming the Cass County Circuit Court granting injunctive relief to Cass County.  (A copy of the slip opinion is attached as Attachment 1).


7.
In light of the slip opinion from the Western District Court of Appeals upholding the Cass County Circuit Court’s granting of injunctive relief, Public Counsel requests this Commission suspend these proceedings.


8.
The decision by the Western District Court of Appeals calls directly into question whether the Chapter 100 financing for which Aquila seeks approval will ever be issued.


9.
In light of the appellate court decision, it appears that the relief requested by Aquila is moot given the fact that the Court found Aquila lacked proper zoning approval from Cass County.


10.
This Commission ought not issue advisory opinions where as in this case it appears that Aquila lacks appropriate zoning authority to construct the South Harbor Generating Station.


11.
Further proceedings in this matter would be a waste of Commission resources and a waste of the limited resources of the parties.


12.
Pursuant to 4 CSR 240-2.080, Public Counsel requests the Commission rule on this request in an expedited manner with a decision no later than July 8, 2005.   This date will avoid the use of resources and waste of resources of having to litigate a case when the courts have determined Aquila wholly lacked authority to construct the South Harbor Generating Facility.  Public Counsel has filed this request two days after the Court of Appeals handed down its opinion in Case No. WD 64985.

Respectfully submitted,







OFFICE OF THE Public Counsel








/s/ Douglas E. Micheel
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Attorney for Cass County

Attorney for Applicant, Aquila, Inc.

 comleym@ncrpc.com
paulb@brydonlaw.com







/s/ Douglas E. Micheel

� Public Counsel recognizes that the appellate court’s decision is not final until all post-handdown motions are ruled.  However, the odds of the Court changing its opinion or transferring this matter to the Supreme Court are extremely slim.  See: 1 Mo. Appellate Practice and Extraordinary Remedies, § 9.4, § 9.8 and § 9.9 (Mo. Bar 4th Ed. 1989) that rehearings before the Missouri Court of Appeals are two percent; of 500 transfer applications filed in one district of the Missouri Court of Appeals in a two-year period, three were granted, and finally during one calendar year 658 applications to transfer were filed with the Supreme Court only seventy were granted.
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