BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Kansas City )

Power & Light Company’s Request ) Case No. ER220174
for Authority to Implement a General )

Rate Increase for Electric Service )

REPLY TO RESPONSES IN OPPOSITION TO MOTION TO STRIK E
TESTIMONY

COMES NOW the Office of the Public Counsel andifsrReply to Responses in
Opposition to Motion to Strike Testimony respedifidtates as follows:

1. MEUA and MECG offer a number of arguments inpagng Public
Counsel’s motion to strike a reference in MEUA wigs Johnstone’s testimony. Their
four arguments are generally: that KCPL has abagdi@fh the testimony supporting the
Base, Intermediate and Peak allocation methoddiadgh it is unclear why such alleged
repudiation is relevant to the motion to strikéjatt Mr. Johnstone’s testimony is not
hearsay; that privilege does not apply (or canmeoasserted by Public Counsel); and that
a motion to strike is untimely. All of these argemts are unpersuasive, and most can
readily be seen to be without merit simply by refaing the Commission’s rule on
prehearing conferences: 4 CSR 240-2.090(7). Tharfission’s rule states that “Facts
disclosed in the course of a prehearing conferemcksettlement offers are privileged
and, except by agreement, shall not be used agparitipating parties unless fully
substantiated by other evidence.” In effect, thle creates a duty on all participants not

to disclose information rather than granting aifgge to each participant.



2. MEUA and MECG both claim that KCPL repudiatete t Base,
Intermediate and Peak (BIP) method at the evidentigaring. MEUA citeSto a
portion of the transcript in this case in which NBartels cross-examined KCPL witness
Rush. MEUA asserts at page 1 that “Mr. Rush ungestioning from Mr. Bartels was
examined in regard to the subject matter at thienieal conference.” Tortured grammar
aside, this statement is misleading. At no pairthiat cross-examination does Mr. Rush
state — or even imply — that the Base, Intermediatd Peak method is unreliable. He
simply states that KCPL does not believerésults should be followed because of rate
impacts. His point is that space heating ratesilshbe deliberately set to provide a
below-average return, not that the BIP is unablecturately calculate returns.

3. MECG also asserts that KCPL has somehow remdait the testimony
about the BIP. MECG cites to page 979 of the tapsas the point at which KCPL
“disclaimed the use of its methodology for purpostsallocating any revenue increase”
but there is no such statement on that page -atnany other pointin the transcript. In
entering into the nonunanimous stipulation and ement, KCPL did not abandon or
repudiate its prefiled testimony any more than atlyer party did. KCPL neither
repudiated the BIP nor agreed with Mr. Johnstowksputed statement. In fact, at no
point at the evidentiary hearing was Mr. Rush oy ather KCPL witness even asked
about Mr. Johnstone’s statement.

4, Both MECG and MEUA cite to Rule 801(d)(2) of tRederal Rules of

Evidence as support for their assertion that tlspuded statement is not hearsay, but

! Both the MEUA and MECG responses had trouble ately citing the transcript.
MEUA refers to its cross-examination of Mr. Ruslud amcorrectly cites to page 1013; the
cross-examination is actually at pages 1018-1021.



neither provide any authority for the propositibattthe Federal Rules of Evidence apply
to state administrative law proceedings of the blss Public Service Commission.
Indeed, there appears to be no such authority. Qdramission has adopted the state
rules of civil procedure with respect to discoveny4 CSR 240-2.090, but did not
similarly adopt the federal rules of evidence INnGSR 240-2.130. Neither the
Commission’s rules nor the Missouri statutes congay provision comparable to federal
Rule 801(d)(2). In Missouri, no exception to theatsay rule is automatically created
simply because the declarant is also a witnesssartde statement is hearsay.

5. One of the most disturbing points that MECG &mEUA raise is the
notion that the title of a meeting is more impotttran its substance. They both argue
that the alleged statement of Mr. Rush cannot Indlgged because it was allegedly
made at a “technical” conference rather than aedtlement” conference. This argument
is elevating form over substance. The Commissionlss, recognizing that settlement
discussions occur in all prehearing conferences,ndb distinguish among types of
prehearing conferences. 4 CSR 240-2.090(7) platdies that Facts disclosed in the
course of a prehearing conferencand settlement offergre privileged and, except by
agreement, shall not be used against participatarjes unless fully substantiated by
other evidence.” [Emphasis added.] It does nottenawvhether the scheduling order
listed the conference as “technical” or “settlenienit both the prehearing conference
listed as “technical” and the one listed as “setdat,” issues were discussed and facts
disclosed with the intent of furthering all partiesderstanding of each others’ positions

and with the ultimate goal of reaching partial tobgl settlement.



6. MEUA and MECG’s last argument with respect tavifgge is the
baseless assertion that only KCPL can assert @gwilwith respect to the alleged
statement. Once again, neither MECG nor MEUA hewed any authority for the
proposition that a single party can unilaterallgide to waive the privilege attached to
settlement negotiations. The whole of a settlentBstussion is privileged, and the
privilege belongs to all participants. If that werot the case, the Party A could say to
Party B: “I reject your settlement offer of $1 rioth.” Then Party A could later disclose
the fact that Party B made such an offer simplyhyty A waiving privilege with respect
to his own statement. Or, as here, Party C coiddabe Party A’s statement and hope
that Party A did not object. The situation becormesn more fraught with risk of unfair
disclosures if there are Parties D, E and F in dbgon, all with some degree of
convergence and divergence in their positions @ ifisues and with respect to the
validity of particular statements made in prehegriconferences. Note that the
Commission’s rule states that facts disclosed eligaring conferences “shall not be used
against participating parties,” not simply the party making a disclosure. The
Commission’s rules are clear, are clearly applieaahd clearly provide that Mr. Rush’s
alleged statement cannot be used.

7. Given that Mr. Rush’s alleged statement wasilpged because it was
made in the course of a prehearing conferencenéx¢ question is whether KCPL
waived the privilegé. Neither MECG nor MEUA assert an explicit waivbrt rather

suggest that a waiver is implied from KCPL's lack abjection to Mr. Johnstone’s

2 Based on the provision of the Commission’s rulest states that disclosures shall not
be used against participating parties except bgeagent, Public Counsel submits that
waiver of just one party is insufficient. Nonetsd, Public Counsel will address
MECG's and MEUA's claims of waiver.



testimony. "To make out a case of implied waileré must be a clear unequivocal and

decisive act showing such purpose...." Fitzgeraldetropolitan Life Insurance Co237

Mo. App. 469, 149 S.W.2d 389, 391 (1941). Heredh®wms been no such act; in fact,
there has been no act at all. Again, the Comm&siules are controlling, and do not
allow one party to unilaterally waive their apptica. 4 CSR 240-2.090(7) provides that
“‘except by agreement, [a statement] shall not kesl wegainst participating parties....”
Even if KCPL's silence can be construed as an iedplvaiver as to KCPL only (which it
really cannot), it is far short of an agreement agthe participating parties as required
by the rules.

8. Both MECG and MEUA assert that once a pieceestirnony is admitted
into the record without objection, it cannot latbe stricken. Once again, the
Commission’s rule is controlling and it simply prdes that facts disclosed at a
prehearing conference may not be disclosed. It st set a time limit on when this
prohibition ends, nor does it create a duty to cbjeUnlike a common law privilege,
which confers on a party the ability to keep certaatters confidential, the rule creates
an obligation on all parties not to reveal inforinatdisclosed at a prehearing. Privilege
typically is a right that must be exercised ositnaived. The Commission’s rule takes a
different approach: instead of conferring a righbe able to protect certain information,
it creates an obligation not to disclose certaiforimation. This obligation does not
disappear through inaction of other parties. Thy &wo ways it can be avoided are
explicitly set forth in the rule itself: 1) by agnment of the participating parties; and 2)

when matters disclosed are fully substantiatedthgroevidence. Neither of those have



occurred here, and so MEUA is still under the ddilign not to reveal the statements of
Mr. Rush made at a prehearing conference.

WHEREFORE, Public Counsel respectfully submits treply and renews its
motion to strike the sentence beginning on lin@dd continuing through line 17 on page

4 of Exhibit 675.

Respectfully submitted,

/s/ Lewis R. Mills, Jr.
By:
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