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INTRODUCTION

2 Q. Please state your name.

3 A. My name is Robert K. Green .

4 Q. By whom are you employed and in what capacity?

5 A. I am employed by UtiliCorp United Inc . ("UtiliCorp") . I am the President and Chief

6 Operating Officer . I have held this position since 1996 .

7 Q. What is your educational and professional background and experience?

8 A. I have a B.S. in engineering from Princeton University and a law degree from Vanderbilt

9 University . I was a financial analyst with Shearson Lehman in 1984 ; attorney with

10 Blackwell, Sanders, Matheny, Weary, and Lombardi, 1987-88 ; Assistant Division

11 Counsel with UtiliCorp's, Missouri Public Service ("MPS") operating division, 1988 ;

12 Division Counsel, MPS, 1989 ; Vice President Administration, NIPS, 1989-1990 ; Senior

13 Vice President, Operations, MPS, 1990 ; President, MPS, 1991-1992 ; Executive Vice

14 President, UtiliCorp, 1993-1996 .

15 Q. Have you previously testified before the Missouri Public Service Commission

16 ("Commission")?

17 A. Yes.

18 Q. What is the purpose ofyour testimony in this proceeding?
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1

	

A.

	

The purpose of my testimony is to provide general background information concerning

2

	

UtiliCorp and its strategy . I will also describe the proposed merger transaction with The

3

	

Empire District Electric Company ("Empire") which is the subject of this proceeding . In

4

	

this regard, I will provide information about the proposed regulatory plan and the

5

	

importance of receiving an order from the Commission which not only approves the

6

	

proposed merger but also provides UtiliCorp with a reasonable opportunity to recover the

7

	

involved acquisition premium .

8

	

UTILICORP'S BACKGROUND AND ITS BUSINESS STRATEGY

9

	

Q .

	

Please provide a general description of UtiliCorp .

10

	

A.

	

UtiliCorp is a Delaware corporation and has its principal office and place of business at

11

	

20 W. Ninth Street, Kansas City, Missouri 64138 . UtiliCorp conducts business in

"

	

12

	

Missouri through its MPS operating division and provides electrical and natural gas

13

	

utility service to customers in its service areas subject to the jurisdiction of the

14

	

Commission. UtiliCorp also has regulated utility operations in seven other states as well

15

	

as inNew Zealand, Australia and Canada.

16

	

Q.

	

Does UtiliCorp have an overall corporate strategy?

17 A. Yes.

18

	

Q.

	

Could you please describe it in general terms?

19

	

A.

	

UtiliCorp's stated vision or overall corporate strategy is to be the leading multi-national

20

	

energy solutions provider . To reach this goal, UtiliCorp has focused on three strategic

21

	

objectives: to be a world class manager of energy networks and production assets ; to be a

" 22

	

leading energy merchant ; and to globalize its network and merchant businesses. As I will
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explain later in my testimony, the globalization objective has enabled UtiliCorp to

operate in substantially different regulatory paradigms .

How long has what you have described been UtiliCorp's strategy?

UtiliCorp initiated its growth strategy in 1984 .While the words describing the strategy

have changed over time, the focus has remained constant . We have been very successful

with our growth strategy, and as President of UtiliCorp, I believe it is extremely

important to our customers, to our employees, and to our shareholders that UtiliCorp

continues to grow its operations . However, we must never lose focus on the importance

of efficiently operating the utility businesses which we already own. We must continue

to focus our time and energy on improving the basic performance drivers of our

operations .

Is UtiliCorp unique in its vision and strategy?

The vision and strategy might not be unique, but we consider our ability to execute to be

unique . In fact, UtiliCorp has been very successful in acquiring and integrating a series

of utility businesses, both domestic and abroad, and capitalizing on changes in the

regulatory environment to build value-adding businesses .

By way ofbackground to the UtiliCorp/Empire transaction, would you please describe

the current status ofdomestic utility merger and acquisition activity .

The domestic merger and acquisition business has become extremely active and

competitive . In fact, there have been over 70 utility mergers announced during the past

decade, with more than a dozen announced during the past year.

Has this level of activity always existed?



"

	

1

	

A.

	

No. By way of contrast, in 1984, when UtiliCorp initiated its growth strategy, it appeared

2

	

that very few utilities saw a benefit in acquiring other utilities . As the utility industry

3

	

continued to transition into a competitive environment, however, more utilities and

4

	

nonutility companies started recognizing the benefits of growth . The process itself also

5 changed .

6

	

Q.

	

Please explain how the process has changed.

7

	

A.

	

Negotiated transactions are being displaced by bidding processes .

8

	

Q .

	

Has this impacted UtiliCorp?

9

	

A.

	

Yes. On several occasions, UtiliCorp has found itself at a disadvantage in the bidding

10

	

process because it could not create sufficient synergies in acquiring noncontiguous

11

	

utilities to compete with bids from contiguous utilities .

"

	

12

	

Q.

	

Has the size ofthe potential merger partner been a factor?

13

	

A.

	

Yes. We also found in recent years that major mergers were very difficult, time

14

	

consuming, and expensive to consummate . A good example was UtiliCorp's proposed

15

	

merger with Kansas City Power & Light Company ("KCPL") .

16

	

Q.

	

Is UtiliCorp no longer interested in merging with another company of comparable size?

17

	

A.

	

No. However, our focus on domestic acquisitions has become basically two fold : first,

18

	

we are interested in utilities that are in the mid-continent region where we currently own

19

	

and operate utilities and have the platform to realize economies of scale ; and second, we

20

	

are interested in assets that enhance our ability to become a leading energy merchant .

21

	

Examples of such assets are the recently acquired Katy Storage facility in Texas and the

Direct Testimony :
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electric combined cycle generation plant now under construction in Cass County,

Missouri by UtiliCorp's Aquila Merchant Energy Partner business .

What do you mean by the term "platform to realize economies?"

The term describes our method of operations . In general, when UtiliCorp began its

acquisition strategy, it would leave the acquired utility intact with its own management,

its own systems and its own operational procedures . In other words, UtiliCorp preserved

the identity of the local utility . In 1994, however, with industry restructuring on the

horizon, UtiliCorp adopted a different operational paradigm and created what I refer to as

a centralized utility platform for operations that created economies while maintaining a

focus on customer service . Through this process, among other things, UtiliCorp

benchmarks operation and maintenance costs and customer satisfaction to make sure we

maintain the appropriate balance .

MERGER TRANSACTION

Would you please describe your involvement with the proposed Empire merger.

First, conceptually, I was an advocate ofpursuing the consolidation of smaller Missouri

utilities into a more significant regional utility and the merger with Empire fits this

approach .

Why did you pursue this goal?

The consolidation of smaller Missouri utilities into a more significant regional utility will

provide a more efficient and reliable utility network and at the same time will preserve

jobs and create a sound and stable economic development environment for the state . In

this regard, while the general pattern of acquisitions and mergers has tended to be multi-



1

	

state, the Commission has the unique opportunity in connection with the

2

	

UtiliCorp/Empire proposal as well as UtiliCorp's proposal to merge with St. Joseph Light

3

	

& Power Company (°SJLP") to create benefits that can be focused on Missouri

4

	

residents .Q .

	

What else did you do with respect to the Empire merger?

5

	

A.

	

I reviewed the Empire merger feasibility analysis and, after consulting with UtiliCorp's

6

	

CEO, recommended taking the proposed transaction to the UtiliCorp Board of Directors

7

	

for approval .
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8

	

Q .

	

Please describe, generally, how the proposed merger with Empire will take place .

9

	

A.

	

The merger will take place in accordance with the terms of the Merger Agreement which

10

	

is Schedule RKG-1 to my testimony. Generally speaking and as more specifically

11

	

described in the Merger Agreement, when the conditions of the Merger Agreement are

" 12

	

satisfied, Empire will be merged into UtiliCorp . To accomplish this, Empire stockholders

13

	

will have the option to receive :

14

	

"

	

$29.50 in cash, subject to certain adjustments ; or

15

	

"

	

Shares of UtiliCorp common stock with an average trading price of $29.50,
16

	

subject to certain adjustments .
17
18

	

The value of the merger consideration received may be more or less than $29.50 and the

19

	

form of the merger consideration received may be adjusted, depending on certain factors .

20

	

Q.

	

Please explain .

21

	

A.

	

First, if the average trading price of UtiliCorp's common stock, based on the closing

22

	

prices on the NYSE during the 20 trading days ending on the third trading day prior to the

23

	

closing date of the merger, is less than $22.00 per share, then the value of the

024

	

consideration received per share of Empire common stock will decrease . Conversely, if
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1

	

the average trading price of UtiliCorp's common stock during that same period is greater

2

	

than $26.00 per share, then the value of the consideration received per share of Empire

3

	

common stock will increase .

4

	

In addition to the adjustments described above, the form of the merger consideration

5

	

received by Empire stockholders will be adjusted if either too many stockholders elect to

6

	

receive cash or too many stockholders are to receive stock . Pursuant to the merger

7 agreement :

8

	

"

	

No more than 50% of the shares of Empire common stock can be converted into cash;
9

	

and
10
11

	

"

	

Nomore than 19.9% of the total number of shares of UtiliCorp common stock
12

	

outstanding at the effective time ofthe merger can be issued or issuable in exchange
13

	

for Empire common stock, restricted stock, stock units or options to acquire Empire
14

	

common stock .
15
16

	

UtiliCorp will also become liable for Empire's existing debt and other liabilities .

17

	

Q.

	

What will happen when the merger is closed?

18

	

A.

	

Upon the closing of the merger, by operation of law, UtiliCorp, the surviving corporation,

19

	

will possess all rights, privileges, powers and franchises of a public and private nature

20

	

which both UtiliCorp and Empire possessed immediately prior to the merger.

21

	

Q.

	

How many Empire and UtiliCorp shares are outstanding?

22

	

A.

	

As of December 31, 1998, Empire had approximately 17 million weighted average

23

	

common shares outstanding and UtiliCorp had approximately 80 million weighted

24

	

average common shares outstanding .

25

	

Q.

	

Will UtiliCorp issue common stock in connection with this transaction?
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Yes. The exact value of the UtiliCorp shares issued will depend on the elections of the

Empire stockholders for cash or UtiliCorp stock, and are subject to the limits described

previously . The value is also affected by the average trading price of UtiliCorp stock as

described in the Merger Agreement. For example, if the average trading price of

UtiliCorp shares is $24, and 62% of Empire's shares are converted to UtiliCorp shares,

approximately 13.1 million shares of UtiliCorp shares will be issued at a value of $314

million .

This taken together with the cash price paid for the remaining 38% of Empire shares (6.5

million Empire shares at a cost of $192 million) and the indebtedness ofEmpire to be

assumed by UtiliCorp, brings the total cost of the merger to approximately $850 million .

Is the merger subject to any conditions?

Yes. As more specifically described in the Merger Agreement, the merger is subject to

various closing conditions, including, without limitation, the receipt ofrequired Empire

shareholder approval, which was obtained on September 3, 1999 . The merger is also

subject to the receipt of all necessary governmental approvals on terms which would not

cause a UtiliCorp material adverse effect on the business, properties, assets, liabilities

(contingent or otherwise), financial condition, results of operations or prospects of

UtiliCorp and its subsidiaries, taken as a whole, or on the ability of UtiliCorp to perform

its obligations under or to consummate the transactions contemplated by the Merger

Agreement or a material adverse effect on the financial condition, income, assets,

business, or prospects of the business operations presently owned or operated by Empire,

including, without limitation, the failure ofthe Commission, prior to the closing ofthe



merger, to articulate its policy on the extent to which UtiliCorp, the surviving

corporation, may recover the "premium" as defined in the Merger Agreement . The

merger is also subject to the making of all necessary governmental filings, including

filings with state utility regulators in Iowa, Colorado, Minnesota, West Virginia,

Arkansas, Kansas and Oklahoma and with the Federal Energy Regulatory Commission,

the Securities and Exchange Commission and the Federal Trade Commission .

What is the status of these filings?

Applications for approval have been filed in Iowa, Colorado, Minnesota, and West

Virginia . Orders approving the merger have been received from the Colorado Public

Utilities Commission, the West Virginia Public Service Commissions, and the

Minnesota Public Service Commission. UtiliCorp has agreed to delay the process in

Iowa in order to provide a copy of this Missouri filing to the Iowa Office of Consumer

Advocate . The Iowa Utilities Board has a statutory 120 day decision requirement for

mergers . The Arkansas, Kansas and Oklahoma applications will be filed shortly . The

FERC filing has been made.

Once the merger is closed, how will the Empire properties be operated by UtiliCorp?

The Empire properties will be operated as a part of UtiliCorp's Missouri operations, but

as a distinct retail energy distribution unit . The Empire retail distribution unit will consist

of the present Empire service territory and will continue to have its own rates for both the

electric and water operations. From the standpoint of the customers of Empire, the

change should be seamless and transparent .

What will be the impact on customers?

Direct Testimony :
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Service will continue at the same high level of performance . Empires customers and

UtiliCorp's MPS customers will benefit from the merged company's cost savings and

from the ability to offer effective and efficient utility service . The cost savings

summarized by UtiliCorp witness Vem Siemek will benefit customers in the form of a

lower cost of service with the continued focus on quality customer service that customers

of both companies enjoy today . The benefits that will flow through our regulatory plan,

as discussed by UtiliCorp witness John W. McKinney, will benefit the communities

served by the merged company by making business in the service area more competitive

and by attracting new business .

Does the utility platform concept you discussed earlier relate to the proposed merger with

Empire?

Yes. Once the merger closes, the UtiliCorp operational platform will be used to integrate

operations and create benefits for customers and UtiliCorp shareholders .

Will the Board of Directors of UtiliCorp be impacted by this merger?

No . The current Directors of UtiliCorp will continue to serve as the Board of Directors of

UtiliCorp . However, to ensure continued high quality service, UtiliCorp will establish

and maintain an Advisory Board for a period of three years following the closing of the

merger . The Advisory Board shall be comprised of five persons nominated by Empire

and approved by UtiliCorp . This Advisory Board will meet at least quarterly and shall

review and consult with UtiliCorp in regards to the business operations ofUtiliCorp in

Empire's current service area including reviewing and making recommendations with

respect to the civic, charitable, business and customer development activities .



1

	

Q.

	

What was the general process and analysis that UtiliCorp used to develop the price to

2

	

offer for Empire stock?

3

	

A.

	

The development ofthe offer price was based upon five factors : 1) the competitive bid

4

	

process being undergone by SJLP; 2) market multiples ; 3) discounted cash flow

5

	

valuations ; 4) protective language in the merger agreement ; and 5) likely benefit to

6

	

customers and UtiliCorp shareholders . During the process, we developed a forecast or

7

	

analysis for Empire which included the estimated cost of the transaction and the net

8 savings .

9

	

Q.

	

What was the result of the analysis?

10

	

A.

	

The basic financial analysis supported an offer price of $28-$33 per Empire share .

11

	

Q.

	

Did UtiliCorp compare its potential offer price to any industry norms?

12

	

A.

	

Yes we did . The average multiples for industry M&A transactions announced during the

13

	

past 14 months prior to UtiliCorp's offer in February, 1999 were as follows : -2.1 x book

14

	

value; 27% premium over current stock price, and 18.2 x next year's estimated EPS.

15

	

Applying these multiples to the Empire transaction :

Direct Testimony:
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1
2
3
4
5
6
7

	

UtiliCorp's initial offer price of $30.00 per share, as later adjusted to $29.50 results in

8

	

multiples that approximate industry norms:

9
10
11
12
13
14

	

UtiliCorp's initial offer price of $30.00 per share was adjusted prior to execution of the
15

	

merger agreement to $29.50 in order to reflect the cost of amending Empire's indenture
16

	

ofmortgage to eliminate a restrictive covenant related to earnings available for dividends .
17
18

	

Q.

	

Doyou consider industry norms determining factors in making a decision on pricing or

19

	

indicative reference points?

20

	

A.

	

Industry norms are only indicative reference points . The real evaluation is determined

21

	

through detailed cash flow and earnings valuation .

22

	

Q .

	

How did UtiliCorp evaluate the economics of the initial $30.00 offer price?

23

	

A.

	

Based on financial projections and preliminary projected synergies of almost $40

24

	

million in 2001, the merger, at that price, would be favorable to UtiliCorp shareholders

25

	

and allow a rate reduction for Empire customers .

26

	

Q.

	

What is UtiliCorp's current view of the economics of the transaction?

27

	

A.

	

UtiliCorp's current view is that the economic effect of the merger is neutral to slightly

28

	

favorable for its shareholders if the Commission approves the regulatory plan proposed in

29

	

the Joint Application and explained in Mr. John McKinney's testimony . That plan

30

	

provides benefits to Empire customers by freezing rates for five years after the pre-

12
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Industry Empire Estimated
Norm Value Value per Share

Market-to-Book Value 2.1x 13.61 28 .58
Current Stock Price 27% 24.875 31 .59
Next Year's EPS 18.2x 1 .50 27 .30

Industry n,$30 UtiliCorp Offer $29.50
Multiple of Book Value 2.1x 2 .2x 2.2x
Premium over Current Stock Price 27% 20.6% 18 .6%
Multiple of Next Year's EPS 18 .2x 20x 19.7x
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moratorium rate case . The plan then projects annual rate synergies of approximately $3

million from the merger .

What about the original estimate of a rate reduction for the Empire customers?

Mr. Siemek provides details about UtiliCorp's current view of Empire's financial

projections and projected synergies . Two major financial assumptions changed that

shaped the regulatory plan proposed in the Joint Application . The first change is to

reduce Empire's projected rate increases . The second significant change in assumptions

as detailed by Mr. Holzwarth is that the estimated generation-related synergies have

decreased approximately $20 million in each of 2001 and 2002 from the initial

projections . This change is due to a variety of items, including the partial sale of the new

State Line plant to Western Resources, the impact of the new Aries plant under contract

with MPS, and changes in the Empire's detailed forecasts of power costs .

The changes reduced the projected benefits that could be achieved from the merger .

Does there continue to be a benefit to Empire customers in the current view ofthe

transaction?

Most definitely . The five year freeze is a very real and immediate benefit to customers

during those years . The rate synergy/reduction of $3 million in the remainder of the rate

plan is also clearly a benefit to Empire customers .

Were other utilities or companies involved in the bidding process for Empire.

No. UtiliCorp was involved on an exclusive basis, subject to meeting the price

requirements of Empire .

How would you characterize the price paid for Empire?



1

	

A.

	

The $29 .50 per share is a fair and reasonable price which was finalized through an arm's

2

	

length, negotiated process . This price provides benefits to all stakeholders and is

3

	

comparable to industry norms

4

	

Q .

	

Is there a relationship between the price paid for Empire stock and the acquisition

5

	

premium concept?

6

	

A.

	

Yes . The shareholders of Empire or, indeed any business must be offered a sufficient

7

	

incentive to consider being acquired by another company. The incentive usually takes the

8

	

form of an offer to the shareholders of a premium above the market value of their stock.

9

	

The premium, typically known as an "acquisition premium" or "acquisition adjustment",

10

	

results when utility property is purchased for an amount in excess of book value . If a

I 1

	

company bidding for a utility does not believe that it can realize significant savings

.

	

12

	

through the integration of operations, it cannot provide the necessary incentive or

13

	

premium for the shareholders to sell and thus become the successful bidder in the

14

	

process . Furthermore, ifthe bidding company is successful but then cannot recover the

15

	

premium in the regulatory process, then the shareholders ofthe acquiring company bear

16

	

the entire risk and cost for developing the savings for the acquired company's customers .

17

	

In other words, without some mechanism to recover the acquisition premium, the

18

	

shareholders ofthe acquiring company have no incentive to close the transaction .

19

	

Q.

	

In establishing its bid price and making its decision to acquire Empire, did UtiliCorp

20

	

assume any specific action by the Commission with respect to recovery ofthe acquisition

21 premium?

Direct Testimony :
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Yes . We assumed that the Commission would provide UtiliCorp with a reasonable

opportunity to recover the acquisition premium .

How would this occur?

UtiliCorp believed there were several options available to the Commission but that two

were the most likely : first, direct recovery of the acquisition adjustment in rates by

including the premium in rate base and cost of service treatment of the amortization ;

second and alternatively, allowing UtiliCorp to retain a reasonable share of the savings

created by the merger and thereby indirectly recover the premium cost helping to mitigate

the financial impact of the acquisition adjustment on UtiliCorp's books and records .

Why did UtiliCorp assume that the Commission would provide it the opportunity to

recover the acquisition premium?

UtiliCorp found that the Commission had articulated a standard for premium recovery in

its Case No. EM-91-213 (September 24, 1991) and its Case No. WR-95-204 ; SR-95-206

(November 21, 1995) . In EM-91-213, the Commission stated that it "did not wish to

discourage companies from actions which produce economies of scale and savings which

can benefit ratepayers and shareholders alike." As UtiliCorp completed its analysis in

connection with its proposal to Empire, we felt confident that we could present a case to

the Commission that clearly demonstrated benefits to both ratepayers and shareholders

alike .

How does this tie to the Commission's view on premium recovery?

In WR-95-205/SR-95-206, the order stated : "The Commission finds that, on a policy

basis, it is not necessarily opposed to consideration of acquisition adjustment . The



Direct Testimony :
Robert K. Green

Commission went on to state again "that it does not wish to discourage companies from

actions which produce economies of scale and savings which can benefit ratepayers and

shareholders alike."

What was your reaction to this language?

UtiliCorp was very encouraged about the prospect of premium recovery by the policy

position articulated by the Commission in these cases . Also, in April, 1999, Commission

Staff itness, Mark Oligschlaeger, in Case No. EM-97-515, made several references to a

Staff policy on this issue (page 18, line 5-7) : "The Staff believes that it is good policy to

allow shareholders some opportunity to retain benefits from mergers and acquisitions, as

well as other actions undertaken that have the potential to increase efficiency and

productivity ."

What is your understanding as to the Staff's preferred method to allow shareholders some

opportunity to obtain benefits from mergers and acquisitions?

The Staff has clearly stated its preference in the merger proceeding involving Western

Resources Company and Kansas City Power & Light Company and in meetings with

UtiliCorp . It is my understanding that the Staff prefers using traditional regulatory lag

approaches, such as rate freezes . The Staffhas also expressly stated that it does not

support the direct recovery of acquisition premiums in rates .

What does UtiliCorp seek in this case with respect to the premium?

As a part of its proposal in this case, UtiliCorp seeks a reasonable opportunity to recover

the acquisition premium .

How would this be accomplished?
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.

	

1

	

A.

	

As a part of its regulatory plan for which Commission approval is sought, UtiliCorp

2

3

4

5 Q.

6 A.

7

8

9

10

11

" 12

13

14

	

Q.

	

Earlier in your testimony, you stated that the Staff is philosophically opposed to allowing

15

	

the recovery ofthe premium in rate base . Why is UtiliCorp challenging this Staff

16 position?

17

	

A.

	

While we initially considered a regulatory plan based on a shared synergies concept,

18

	

UtiliCorp strongly believes that when merged companies can demonstrate that the

19

	

transaction is in the best interest of the customers and in the public interest of the State of

20

	

Missouri, rate base treatment of the premium is justified . Mr. John W . McKinney goes

21

	

into detail in his testimony about why UtiliCorp has this philosophical belief. While we

0 22

	

would have preferred to avoid the conflict with the Staff, we felt it was important to have

proposes the combination of a traditional regulatory lag mechanism -- a five year rate

freeze for the Empire unit -- with a subsequent partial premium in rate base and cost of

service treatment of the amortization.

What do you mean by partial premium in rate base?

Mr. John W. McKinney describes the specifics of the proposal, but basically after the five

year rate freeze, UtiliCorp will have a rate case and include only 50% of the unamortized

acquisition premium balance in rate base . At that time, all ofthe synergies that had been

achieved in the previous five years will flow through the cost of service . UtiliCorp is

guaranteeing the Empire customers that the combination ofpartial rate base treatment of

the premium and the synergy flow-through will create at least a $3 million reduction in

the revenue requirement . Mr. Siemek's testimony provides the details on how this

minimum guarantee was developed .

17



"

	

1

	

the issue directly addressed by the Commission. As I explain later in my testimony,

2

	

given today's environment, other state commissions are addressing premium recovery on

3

	

a case by case basis .

4

	

Q.

	

Does UtiliCorp's proposal to recover part of the acquisition premium in rates mark a

5

	

departure from past comments by UtiliCorp not to seek such recovery?

6

	

A.

	

Yes, but only to the extent that UtiliCorp seeks to recover part of the premium in this

7

	

case. However, it has always been and continues to be UtiliCorp's position that Missouri

8

	

ratepayers would not be adversely or detrimentally affected by our merger and acquisition

9

	

strategy . That is just as true today as it was 15 years ago. Seeking premium recovery is

10

	

not inconsistent with this position .

11

	

Q.

	

Please explain .

"

	

12

	

A.

	

Prior to entering into the merger agreement with Empire, we carefully considered the pros

13

	

and cons of the transaction, including the effect on Missouri ratepayers . Mr. Siemek's

14

	

testimony sets forth specific synergies produced by the UtiliCorp/Empire merger.

15

	

Clearly, the benefits from this transaction exceed the costs, including the premium cost.

16

	

In other words, there is no detriment from premium recovery if the benefits exceed the

17 costs .

18

	

Q.

	

What causes you to believe UtiliCorp should recover part of the acquisition premium?

19

	

A.

	

Ifpremium recovery is not allowed, this would create a barrier to the changes developing

20

	

in our industry . The industry is changing dramatically as it transitions into a more

21

	

competitive environment . It is important, as Empire's President and CEO, Myron W.

Direct Testimony :
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1

	

McKinney, has testified, for smaller utilities to combine and create a stronger operation to

2

	

compete more effectively in a competitive environment .

3

	

Q.

	

Are other state public service commissions addressing premium recovery?

4 A. Yes.

5

	

Q .

	

Can you cite some examples?

6

	

A.

	

Yes. Massachusetts is a good example. Prior to 1994, merger proposals in

Direct Testimony :
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7

	

Massachusetts that envisioned an acquisition premium had been regarded as per se

8

	

impermissible . After years of denying the cost of acquisition premiums, in 1994 the

9

	

Massachusetts Department of Telecommunications and Energy changed its long-standing

10

	

policy and now will allow recovery of the premium on a case by case basis when denying

11

	

recovery of that premium would prevent consummation of a merger that would otherwise

.

	

12

	

be in the public interest . Mr . John W. McKinney cites other state examples in his direct

13 testimony .

14

	

Q.

	

Has UtiliCorp addressed premitun recovery in any of its other jurisdictions?

15

	

A.

	

Yes. First, when we acquired WestPlains Energy, we reserved the right to request

16

	

recovery of the acquisition premium. The Kansas Commission order stated :

17

	

"The Commission has determined that the existence of cost savings and synergies
18

	

is an important consideration in acquisition proceedings .

	

Pursuant to the terns
19

	

ofthe S&A, the determination of the level of the acquisition premium and the
20

	

regulatory treatment of the premium will be deferred . UtiliCorp is bound not to
21

	

seek recovery of the premium beyond the level of savings generated by the
22

	

acquisition."
23
24

	

UtiliCorp has not had a rate case in Kansas since the 1991 acquisition of WestPlains

25

	

Energy, but is currently in a proceeding where the recovery ofthe premium is being

26 addressed .

1 9



1

	

Second, we acquired Minnegasco's Nebraska properties in 1993 and in the 1996 rate

2

	

cases for Rate Areas 11 and III we requested premium recovery . The following decisions

3

	

were issued :

4

	

"The Rate area Two II Negotiating Team and Peoples agree that Peoples
5

	

will recognize in its rate base one-third of the $8,636,790 of the
6

	

ac uisition adjustment paid for Minnegasco assets to be amortized over
7

	

twenty (20) years . For the purpose of any subsequent rate proceedings
8

	

occurring prior to the time said acquisition adjustment is fully amortized,
9

	

Peoples may include the annual amortization expense related to the full
10

	

acquisition adjustment amount as a legitimate operating expense and such
11

	

expense will be considered to be just and reasonable . One-third of the
12

	

unamortized balance will be included in the rate base [emphasis added]."
13
14

	

"The Rate Area Utility Consultant, Special Counsel, Rate Area Three
15

	

Negotiating Team and Peoples agree that Peoples will amortize
16

	

$8,098,945 of the acquisition adjustment paid for Minnegasco assets over
17

	

10 years . The unamortized portion of the acquisition adjustment shall not
18

	

be included in Peoples' rate base . For the purpose of any subsequent rate
19

	

proceedings occurring prior to the time said acquisition adjustment is fully
20

	

amortized, Peoples may include the annual amortization expense related to
21

	

the acquisition adjustment amount as a legitimate operating expense and
22

	

such expense will be considered to be just and reasonable [emphasis
23

	

added] ."
24
25

	

Q.

	

Is the regulatory plan proposal which is described in the Joint Application and testimony

26

	

in this case the only acceptable model to accomplish UtifCorp's goal?

27

	

A.

	

Not necessarily . UtiliCorp is very willing to consider other models that create

28

	

comparable win-win situations for both customers and shareholders . However, we

29

	

believe the proposed model accomplishes this goal and also addresses the Commission

30

	

policy of not discouraging "companies from actions which produce economies of scale

31

	

and savings which can benefit ratepayers and shareholders alike ."

32

	

Q.

	

Did UtiliCorp consider other regulatory plans?
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Yes. UtiliCorp is very intrigued by a unique regulatory compact model that it has

experienced with its Australian electric acquisition .

Please explain .

When UtiliCorp acquired the first privatized electric utility in Australia in 1995, the

government authorized UtiliCorp to implement a five-year incentive regulation model

based upon a ACPI-X formula where CPI is the Consumer Price Index and where X is a

predetermined productivity factor.

What happens after the initial five year period?

The government will reset rates but is adopting a very creative approach to gradually

change B either increase or decrease -- rates in order to continue providing an incentive to

utilities to create additional efficiencies . This method has been characterized as a "roof

truss" or glide path adjustment which is contrasted with the traditional practice in the

United States of making "cliff' adjustments .

Can you briefly describe what you mean by a "glide path" model of regulation?

The basic principle is that regulated businesses must be confident that they will be

rewarded for their efforts in achieving efficiency improvements in their operations in both

current and future price reviews . The Regulator General recognized that utilities should

be allowed to retain all gains achieved within the first price control period and that the

revenue requirement for the next price control period should reflect an appropriate

sharing between customers and shareholders of the efficiency improvements achieved by

the utilities in the previous regulatory period . The sharing is achieved by using a glide

path rate adjustment.
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.

	

1

	

Q.

	

Is this concept complicated to implement?

2

	

A.

	

No. The diagram below explains how the concept works .

3

	

The result is illustrated by Figure 1 which characterizes the price determination in terms

4

	

ofa single dimension : a distribution licensee's rate of return. It should be noted that this

5

	

represents a considerable simplification of the many different steps that are involved in

6

	

deriving a revenue or price determination .

7

	

Figure 1 depicts six different potential observations on the profitability B expressed here

8

	

as a rate of return B of a distribution licensee, as described below .

9

	

-

	

'A' represents the benchmark rate of return used for the initial determination ;

10

	

-

	

`B' is the rate of return actually earned during the final year of the first price

11

	

control period ;

"

	

12

	

-

	

`C' represents the rate ofreturn which would be earned, after (notional)

13

	

adjustment for profits due to windfall gains, i.e ., the difference between B and C

14

	

is that element of profit attributable to developments external to the licensee ;

15

	

-

	

`D' represents the estimated level ofthe weighted average cost of capital to be

16

	

used for the second price control period, which in this illustrative example is

17

	

shown as being less than the allowed rate of return established for the first

18

	

revenue determination;

19

	

-

	

`E' is the benchmark rate of return for the first year ofthe second price review

20

	

determination, once the efficiency carry-over for controllable gains has been

21

	

built into the future revenue requirement . That rate is shown as declining to D

" 22

	

over the period 2001-5;

22



1

2

3

4

5

Rate of
Return

The horizontal line from E is intended to illustrate that the licensee could earn

returns above the declining rate from E to D by achieving further efficiency

gains above the regulatory benchmark during the period 2001-5 . In practice the

slope ofthe dotted line could be increasing or decreasing .

Figure 1 : Phase-out of Controllable Gains (or Losses)

Controllable gains

23

C

Anticipated gains above WACC
retained for price review period

Phase out ofshared gains

1996

	

Period years

	

2001

	

Commencement ofnext price

	

2006
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review period

6

7

	

Q.

	

How would this concept apply to the proposed UtiliCorp/Empire merger?

8

	

A.

	

Bysimply modifying the glide path to reference synergies, the same concept could be

9 used .

10

	

Q.

	

What is your understanding as to why the Australian government implemented this

I 1

	

nontraditional method of regulation?

12

	

A.

	

The government was striving to incent utilities during the privatization process to develop

13

	

operating efficiencies . Rather than looking at short term actions to control utility earnings

14

	

through annual rate reviews, the Australian government adopted a unique long term
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approach . With the potential threat of annual earnings investigations removed and a long

term understanding of how the rates would eventually be adjusted, the utilities were

focused on creating value for all stakeholders .

Why didn't UtiliCorp introduce this model as part of its proposal in this case?

We had two concerns . First, we were concerned that introducing this new form of

nontraditional regulation might significantly delay approval of this transaction . Given the

potential employee turnover at Empire, we could not risk adversely impacting operations

by extending the approval time . Second, it is our understanding that the Commission does

not have the statutory authority to approve incentive regulation models except on a short

term, experimental basis and UtiliCorp would need a longer term, permanent approval of

this model .

Did you consider any other options?

Yes. We knew that the recovery of the acquisition premium was going to be the most

significant issue in this case . Therefore, we briefly considered the possibility of

transferring the generation assets of both NIPS and Empire, and their prorata share ofthe

acquisition premium, into an Exempt Wholesale Generator ("EWG") . This action would

place the burden of recovering a significant portion of the acquisition premium on the

merchant capabilities of the EWG.

Why did UtiliCorp only briefly consider this concept?

We immediately encountered a problem with property taxes .

Please explain .



1

	

A.

	

It is our understanding that EWG's would be locally assessed at a lower rate than the

2

	

current state assessed utility generators . Also, the property taxes paid by the EWG would

3

	

go to the specific county where the plant operates rather than being spread across the

4

	

counties in MPS's service territory based upon a "pole mile" formula. Given the "not

5

	

detrimental to the public interest" standard for merger approval in Missouri, tiliCorp

6

	

concluded that an EWG proposal would jeopardize the proposed merger with Empire

7

	

Q.

	

Is UtiliCorp going to attempt to remedy both incentive regulation and tax barriers to more

8

	

creative approaches to merger transactions?

9

	

A.

	

Yes. In fact, UtiliCorp would like to work with the Commission to jointly address these

10

	

issues in the 2000 Missouri Legislature .

11

	

Q.

	

Has UtiliCorp taken steps to reduce transaction and transition costs related to this

12 acquisition?

13

	

A.

	

Yes. UtiliCorp did not use an investment bank for the transaction which saved

14

	

approximately $2-3 million . UtiliCorp also did not hire a "synergy specialist" but instead

15

	

relied upon operations personnel for the initial synergy determination and employee

16

	

teams from UtiliCorp and Empire to refine that analysis . Finally, UtiliCorp is not using

17

	

any external witnesses in this case in order to minimize the incremental costs of the

18 transaction.

19

	

Q.

	

What is your understanding of the Empire electric rate case which will be initiated in

20 2000?

21

	

A.

	

It is my understanding that Empire will file this case primarily to recover the costs ofa

22

	

new generating unit . Empire's Myron McKinney and Robert Fancher offer testimony on

Direct Testimony :
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this subject . Approval of certain details concerning the rate case are sought in this merger

docket to reduce the uncertainty of this matter prior to closing ofthe merger .

Do you have any final comments about this transaction?

Yes. The merger of Empire and UtiliCorp and also the merger of UtiliCorp and SJLP,

which is the subject of Commission Case No. EM-2000-292, provides this Commission

with the opportunity to combine three low cost, privately owned electric utilities in the

State of Missouri into an even stronger, more operationally efficient utility . The resulting

synergies can only be created if these utilities are consolidated with the customers gaining

the benefits . This intra-Missouri consolidation also preserves jobs in the state which

would no doubt be lost if a non-Missouri based utility or company were involved .

Finally, the disciplined growth strategy ofUtiliCorp will continue to provide

opportunities to enhance economic development in Missouri and the career advancement

of all employees, as evidenced by our announcement earlier this year to create

UtiliCorp's energy trading headquarters in downtown Kansas City and adding

approximately 200 new jobs to the Missouri economy .

Does this conclude your testimony?

Yes.



AGREEITEN"T .AND PLAN OF NTERGER

AGREEMENT AND FLAN OF MERGER (this "Agreement") dated as of May 10,
1999 between UTII.ICORP UNITED INC., a Delaware corporation ("UCU"), and THE
EMPIRE DISTRICT ELECTRIC COMPANY, a Kansas corporation (the "Company").

RECITALS:
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WHEREAS, the Boards of Directors ofUCU and the Company deem it advisable and in
the best interests of each corporation and its respective stockholders that UCU and the Company
enter into a strategic business combination in order to advance the long-term business interests of
UCU and the Company, and have therefore approved this Agreement, the Merger (as defined in
Section 1 .01) and the other transactions contemplated by this Agreement; and

WHEREAS, the combination ofUCU and the Company shall be effected by the terms of
this Agreement throush a transaction in which the Company will merge with and into UCU, with
UCU as the surviving corporation, and the common stockholders of the Company (other than
those receiving solely Cash Consideration (as defined in Section 2.02) and Dissenting
Stockholders (as defined in Section 2.920)) will become stockholders of UCU,; and

WHEREAS, it is intended that, for federal income tax purposes, the Merger shall qualify
as a reorganization under the provisions of Section 368(a) of the Internal Revenue Code of 1986,
as amended (the "Code") ; and

WHEREAS, UCU and the Company desire to make certain representations, warranties,
covenants and agreements in connection with this Agreement.

NOW, THEREFORE, in consideration of the foregoing and the respective
representations, warranties, covenants and agreements set forth below, the parties agree as
follows :

ARTICLE I
The Merger

Section 1.01 . The Merger . (a) Upon the terms and subject to the conditions set forth in
this Agreement, at the Effective Time (as defined in Section 1 .01(c)), the Company shall be
merged (the "Merger's with and into UCU in accordance with the General Corporation Code of
Kansas (the "KGCC'~ and the General Corporation Law of the State of Delaware (the
"DGCL"), whereupon the separate existence of the Company shall cease, and UCU shall
continue as the surviving corporation (the "Surviving Corporation") .
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('a)

	

Upon the terms and subject to the conditions of this Agreement. the
closing of the Merger (the "Closing") shall take place at 10:00 a.m. on a date to be specified by
the parties (the "Closing Date"), which date shall be no later than the second business day after
satisfaction of the conditions set forth in Article VII, at the offices of Blackwell Sanders Peper
Martin LLP, 2300 Main. Kansas City, Missouri 64108, unless another time, date or place is
agreed to in writing by the parties hereto .

(c)

	

Upon the Closing, the Company and UCU u" ill file (i) a certificate of
merger with the Secretary of State of the State of Kansas and make all other filings or recordings
required by the KGCC in connection with the Merger and (ii) a certificate of merger with the
Secretary of State of the State of Delaware and make all other filings or recordings required by
the DGCL in connection with the Merger . The Merger shall become effective at such time as the
certificate of merger is duly filed with the Secretary of State of the State of Delaware or at such
later time as is agreed to by UCU and the Company and specified in the certificate of merger (the
"Effective Time'.

(d)

	

The Merger shall have the effects set forth in this Agreement and in
Section 17-6709 of the KGCC and Section 259 of the DGCL.

Section 1 .02 . Certificate of Incorporation and Bylaws of the Surviving Corporation
The certificate of incorporation and bylaws of UCU, as in effect immediately prior to the
Effective Time, shall be the certificate of incorporation and bylaws of the Surviving Corporation .

Section 1.03 . Directors and Officers of the Surviving Corporation . The directors of
UCU immediately prior to the Effective Time shall be the initial directors of the Surviving
Corporation, each to hold office in accordance with the certificate of incorporation and bylaws of
the Surviving Corporation, and the officers of UCU immediately prior to the Effective Time
shall be the initial officers of the Surviving Corporation, in each case until their respective
successors are duly elected or appointed.

Section 1 .04 . Advisory Board. The Surviving Corporation (and any successor or assign
of Surviving Corporation) shall maintain an advisory board (the "Advisory Board"), for a period
of at least three years following the Closing Date . The Advisory Board shall be comprised of
five persons nominated in writing by the Company and approved by UCU (which approval shall
not be unreasonably withheld) on or prior to the Closing Date ("Company Designees") .
Company Designees shall not be subject to removal without cause by the Surviving Corporation
absent their consent, and any vacancy on the Advisory Board which arises after the Effective
Time shall be filled by a person selected by majority vote of the remaining Company Designees
and approved by UCU (which approval shall not be unreasonably withheld) (and such
replacement person shall be deemed a "Company Designee" for all purposes hereunder) . The
Advisory Board shall meet no less fitquently than quarterly, and the Surviving Corporation shall
consult with the Advisory Board with respect to the business operations of the Surviving
Corporation in the Company's current service area (including consultations with the Advisory
Board in which the Advisory Board may review and make recommendations consistent with
Section 6.17 with respect to the civic, charitable and business and customer development
activities of the Surviving Corporation in such area) .

	

Company Designees shall receive an



.uai fee of 515,000 for serving on the Advisorv Board. and shall be reimbursed for reasonable
lt-of-pocket expenses incurred in connection with their service on the Advisory Board. Tne

Surviving Corporation shall provide to Company Designees indemnification rights to the same
extent as provided to Surviving Corporation's directors pursuant to the Surviving Corporations
Certificate of Incorporation and bylaws .

ARTICLE 11
Conversion of_Canital Stock

2 .01

	

UCU Scares . Each share of common stock of UCU issued and outstanding
immediately prior to the Effective Time shall remain outstanding and unchanged by reason of the
Merger as one share of common stock of the Surviving Corporation .

2.02

	

Conversion of Company Common Stock.

(a)

	

Outstanding Shares of Company Common Stock

	

Subject to the other
provisions of this Section 2.02, each share of common stock, par value 51 .00 per share of the
Company (the "Company Common Stoek'~ issued and outstanding immediately prior to the
Effective Time, together with any associated Right (as defined in Section 3 .20) (other than shares
to be canceled pursuant to Section 2.03(a) and other than Dissenting Shares (as such term is
defined in Section 2 .020), shall be converted into the right to receive (i) a number of shares of
UCU Common Stock equal to the Exchange Ratio (as such term is defined below), subject to the
payment of cash in lieu of any fractional share (the "Stock Consideration") ; or (ii) cash per
share of Company Common Stock equal to the Average Trading Price (as such term is defined
below) multiplied by the Exchange Ratio (the "Cash Consideration") . The Stock Consideration
together with the Cash Consideration is collectively referred to as the "Merger Consideration ."

Tne "Exchange Ratio" shall be determined as follows :

Schedule RKG-1
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(i)

	

if the Average Trading Price of a share of UCU Common Stock is less than
522.00 . the Exchange Ratio shall equal 1 .341 ; (ii) if the Average Trading Price of a share of
UCU Common Stock is greater than or equal to 522.00, but less than or equal to 526.00, the
Exchange Ratio shall equal a fraction (rounded to the nearest hundred-thousandth) determined by
dividing 529.50 by the Average Trading Price of a share ofUCU Common Stock ; and (iii) if the
Average Trading Price of a share of UCU Common Stock is greater than 526.00, the Exchange
Ratio shall equal 1 .135 . The Exchange Ratio shall be subject to appropriate adjustment in the
event of a stock split, stock dividend or recapitalization after the date of this Agreement
applicable to shares of the UCU Common Stock or the Company Common Stock .

"Average Trading Price" shall be equal to the average of the daily closing prices per
share of UCU Common Stock on the New York Stock Exchange ("NYSE") Composite
Transactions Reporting System, as reported in The Wall Street Journal for the twenty trading
days ending on the date immediately prior to the second full NYSE trading day immediately
preceding the Closing Date .
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ib)

	

Election .

	

Subject to the maximum amounts set forth in Sections 2.02(c)
and 2 .02(d), each record holder of Company Common Stock immediately prior to the Election
Deadline (as defined in Section 2.02(8)) shall be entitled to (i) elect to receive the Cash
Consideration (a "Cash Election', (ii) elect to receive the Stock Consideration (a "Stock
Election"), or (iii) indicate that such record holder has no preference as to the receipt of Cash
Consideration or Stock Consideration (all Company Common Stock held by such record holder,
"No Election Shares"), for such holder's Company Common Stock. Elections shall be made on
a form designed for that purpose (a "Form of Election' . A holder of record of shares of
Company Common Stock who holds such shares as nominee, trustee or in another representative
capacity (a "Representative") may submit multiple Forms of Election, provided that such
Representative certifies that each such Form of Election covers all shares of Company Common
Stock held by such Representative for a particular beneficial owner. To the extent not covered by
a properly given Form of Election, all Company Common Stock issued and outstanding
immediately prior to the Effective Time, shall be designated as No Election Shares and shall,
except as provided in Section 2.02(d) and 2.02(h), be converted solely into UCU Common Stock .

(c)

	

Maximum Cash Election Sharer. Notwithstanding the provisions of Section
2.02(b) and subject to Section 2.02(d) and Section 2.02(h), the aggregate number of shares of
Company Common Stock that may be convened into the right to Teceive cash (including the
right to receive cash in lieu of fractional shares as provided in this Section 2.02) in the Merger
(the "Cash Election Number") shall not exceed 50% of the shares of Company Common Stock
outstanding at 5 :00 Eastern Time on the second day prior to the Effective Time or such other
number as shall be determined in accordance with Section 2.02(h) . If the aggregate number of
shares of Company Common Stock covered by Cash Elections (the "Cash Election Shares'
exceeds the Cash Election Number, those holders that will be entitled to receive Cash
Consideration shall be selected by the Exchange Agent (as defined in Section 2.04(a)) through a
lottery among holders who made a Cash Election up to the Cash Election Number and all other
Cash Election Shares shall be converted into the right to receive Stock Consideration .

(d)

	

Maximum Stock Consideration . The number of shares of UCU Common Stock to
be issued to holders of Company Common Stock shall not, when added to the number of shares
of UCU Common Stock initially issuable pursuant to Sections 6.12 and 6.13, exceed 19.9% of
the total number of shares of UCU Common Stock issued and outstanding immediately
preceding the Effective Time (the "Maximum Stock Amouut'~ . If the aggregate number of
shares of UCU Common Stock payable as Stock Consideration (the "Aggregate Stock
Amount's exceeds the Maximum Stock Amount, UCU shall have the option to limit the
aggregate Stock Consideration to the Maximum Stock Amount (a "Proration Event's and to
make a corresponding increase in the aggregate Cash Consideration by instructing the Exchange
Agent to :

(A) convert a sufficient number of No Election Shares into the right to
receive the Cash Consideration, which No Election Shares shall be selected prorata from among
all of the holders thereof, based upon the aggregate number of No Election Shares held by each
such holder, such that the Aggregate Stock Amount to be issued equals as close as practicable
the Maximum Stock Amount; and
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(B) to the extent that such conversion of the No Election Shares does not
reduce the Aggregate Stock Amount to the Maximum Stock Amount, convert a sufficient
number of Stock Election Shares into the right to receive the Cash Consideration, which Stock
Election Shares shall be selected pro rata from among all of the holders thereof, based upon the
aggregate number of Stock Election Shares held by each such holder, such that the amount of
UCU Common Stock to be issued equals as close as practicable the Maximum Stock Amount .

(e)

	

Form of Election .

	

To be effective, a Form of Election must be properly
completed, signed and submitted to the Exchange Agent prior to the Election Deadline . UCU
shall have the discretion, which it may delegate in whole or in part to the Exchange Agent, to
determine whether Forms of Election have been properly completed . signed and submitted or
revoked and to disregard immaterial defects in Forms of Election. The decision of UCU (or the
Exchange Agent) in such matters shall be conclusive and binding, absent manifest error . Neither
UCU nor the Exchange Agent shall be under any obligation to notify any person of any defect in
a Form of Election submitted to the Exchange Agent. The Exchange Agent shall also make all
computations contemplated by this Section 2.02, and all such computations shall be conclusive
and binding on the holders of Company Common Stock.

(f)

	

Deemed Non-Election . For purposes hereof. a holder of Company Common
Stock who does not submit a Form of Election that is received by the Exchange Agent prior to
the Election Deadline shall be deemed not to have made an election in accordance with this
Section and the shares of Company Common Stock held by such holder shall be classified as No
Election Shares . IfUCU or the Exchange Agent shall determine that any purported Election was
not properly made, such purported Election shall be deemed to be of no force and effect and the
shares of Company Common Stock covered by such purported Election shall be classified as No
Election Shares.

(g)

	

Election Deadline . UCU and the Company shall each use its reasonable efforts to
cause copies of the Form of Election to be mailed to the record holders of Company Common
Stock not less than 30 days prior to the Effective Time and to make the Form of Election
available to all persons who become record holders of Company Common Stock subsequent to
the date of such mailing but prior to the Election Deadline. A Form of Election must be received
by the Exchange Agent by 5 :00 p.m., Eastern Time, on the last NYSE trading day prior to the
third business day before the anticipated Effective Time (the "Election Deadline") in order to be
effective . All elections may be revoked until the Election Deadline in writing by the record
holders submitting Forms of Election. Any revocations or elections received after the Election
Deadline shall be null and void.

(h)

	

Adjustmentfor Tax andAccounting Matters. If, after having made the calculation
under Section 2.02(c), the tax opinions referred to in Sections 7.02(c) and 7 .03(c) cannot be
rendered (as reasonably determined by Blackwell Sanders Peper Martin LLP and Cahill Gordon
& Reindel), as a result of the Merger possibly failing to satisfy continuity-of-interest
requirements under applicable federal income tax principles relating to reorganizations described
in Section 368(a) of the Code, then UCU shall reduce, to the minimum extent necessary to
enable such tax opinions to be rendered, the amount of cash to be delivered with respect to the
Cash Election Shares (in accordance with the lottery procedures outlined in Section 2.02(c) or in
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any other marine. considered by the Exchange Agent to be fair and equitable) and in lieu thereof
shall deliver the number of shares of UCU Common Stock having an aggregate value, based on
the Average Trading Price, equal to the amount of such reduction, and the Cash Election Number
shall be appropriately adjusted to give effect to such reduction .

(i)

	

Adjustment to Prevent Dilution . If, prior to the Effective Time, UCU shall
declare a stock dividend or other similar distribution of shares of UCU Common Stock or
securities convertible into shares ofUCU Common Stock, or effect a stock split, reclassification,
recapitalization, stock combination or other change with respect to the UCU Common Stock, the
Exchange Ratio and the Average Trading Price . if applicable, shall be appropriately adjusted to
reflect such dividend, distribution, stock split, reclassification, recapitalization, stock
combination or other change .

(j)

	

Shares of Dissenting Stockholders .

	

Notwithstanding anything in this
Agreement to the contrary, if a Proration Event shall have occurred, any issued and outstanding
shares of Company Common Stock held by a person (a "Dissenting Stockholder's who shall
not have voted to adopt this Agreement or consented thereto in writing and who shall have
properly demanded appraisal for such shares in accordance with Section 17-6712 of the KGCC
("Dissenting Shares") shall not be converted as described in Section 2.02(a) . unless such holder
fails to perfect or withdraws or otherwise loses its right to appraisal . If, after the Effective Time,
such Dissenting Stockholder fails to perfect or withdraws or loses the right to appraisal, such
Dissenting Stockholder's shares of Company Common Stock shall no longer be considered
Dissenting Shares for the purposes of this Agreement and shall thereupon be deemed to have
been converted into and to have become exchangeable for, at the Effective Time, the right to
receive for each such share (a "Nondissenting Share's the number of shares ofUCU Common
Stock and the amount in cash, without interest, that a holder of a No Election Share who had not
demanded appraisal would have received with respect to such Nondissenting Share after giving
effect to Sections 2.02(d) and (h) (it being understood that no adjustment shall be made to the
proration computation (if any) made following the Election Deadline to give effect to the
withdrawal of, or the failure to perfect, the demand for appraisal with respect to such Dissenting
Shares). The Company shall give UCU (I) prompt notice of any demands for appraisal of shares
of Company Common Stock received by the Company and (ii) the opportunity to participate in
and direct all negotiations and proceedings with respect to any such demands. Except as
required by law, the Company shall not, without the prior written consent of UCU, make any
payment with respect to, or settle, offer to settle or otherwise negotiate, any such demands.

2.03 Cancellation Of Company Treasury Shares : Redemption of Company
Preferred Stock.

(a)

	

As of the Effective Time, each share of Company Common Stock
(together with any associated Right) that is owned by the Company as treasury stock or owned,
directly or indirectly, by the Company, UCU or any of their respective Subsidiaries shall be
canceled and shall cease to exist and no UCU Common Stock or other consideration shall be
delivered in exchange therefor. For purposes of this Agreement, "Subsidiary" means, with
respect to any Person, any corporation or other organization, whether incorporated or
unincorporated, of which directly or indirectly at least 50% of the securities or other interests





letter of transmittal and (y) a check representing the amount of cash. if any, which such holder
has the right to receive pursuant to the provisions of this Article 11, after giving effect to any
required withholding tax, without interest . In the event of a transfer of ownership of shares of

Is Company Common Stock which is not registered on the transfer records of the Company, (i) a
check representing the Cash Consideration or (ii) a certificate representing the proper number of
shares of UCU Common Stock . together with a check for the cash to be paid in lieu of factional
shares, if any, without interest, and unpaid dividends and distributions since the Effective Time,
if any, without interest, may be issued to such transferee if the Certificate representing_ such
shares of Company Common Stock held by such transferee is presented to the Exchange Agent,
accompanied by all documents required to evidence and effect such transfer and to evidence that
any applicable stock transfer taxes have been paid .

(c)

	

Dfrtrtbwions with Respect to Unexchanged Shares . Notwithstanding any
other provisions ofthis Agreement, no dividends or other distributions declared or made after the
Effective Time with respect to any shares of UCU Common Stock having a record date after the
Effective Time shall be paid to the holder of any unsurrendered Certificate, and no cash payment
shall be paid to any such holder, until the holder of such Certificate shall surrender such
Certificate as provided in this Section 2.04 . Subject to the effect of applicable laws, following
surrender of any such Certificate, there shall be paid to the holder of the certificates representing
whole shares of UCU Common Stock issued in exchange therefor, without interest. (i) at the
time of such surrender, the amount of any cash payable in lieu of a fractional share of UCU
Common Stock to which such holder is entitled pursuant to subsection (e) of this Section 2.04
and the amount of dividends or other distributions with a record date after the Effective Time
previously paid with respect to such whole shares of UCU Common Stock, less the amount of
any withholding taxes which may be required thereon, and (ii) at the appropriate payment date,

We amount of dividends or other distributions with a record date after the Effective Time but
prior to surrender and a payment date subsequent to surrender payable with respect to such
whole shares ofUCU Common Stock . less the amount of any withholding taxes which may be
required thereon.

(d)

	

No Furrher Ownership Rights in Company Common Stock. All shares of
UCU Common Stock issued upon the surrender for exchange of shares of Company Common
Stock in accordance with the terns hereof (including any cash paid pursuant to this Article TI)
shall be deemed to have been issued in full satisfaction of all rights pertaining to such shares of
Company Common Stock, subject, however, to the Surviving Corporation's obligation to pay
any dividends or make any other distributions with a record date prior to the Effective Time
which may have been declared or made by the Company on such shares of Company Common
Stock on or prior to the date hereof and which remain unpaid at the Effective Time, and there
shall be no further registration of transfers on the stock transfer books of the Surviving
Corporation of the shares of Company Common Stock which were outstanding immediately
prior to the Effective Time. I~ after the Effective Time, Certificates are presented to the
Surviving Corporation for any reason, they shall be canceled and exchanged for the Merger
consideration as provided in this Section 2.04.

(e)

	

No Fractional Shares. No certificate or scrip representing fractional
:hares ofUCU Common Stock shall be issued upon the surrender for exchange of Certificates,
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and such fractional share interests will not entitle the owner thereof to vote or to exercise any
n2hts of a stockholder of UCU. Notwithstanding any other provision of this Agreement, each
holder of shares of Company Common Stock exchanee ed pursuant to the Merger who would
otherwise have been entitled to receive a fraction of a share ofUCU Common Stock (after taking
into account ail Certificates delivered by such holder) shall receive, in lieu thereof, cash (without
interest) in an amount equal to such fractional part of a share of UCU Common Stock multiplied
by the Average Trading Price .

(1)

	

Terminarion of Fxchange Fund. Any portion of the Exchange Fund which
remains undistributed to the stockholders of the Company for one year after the Effective Time
shall be delivered to UCU (which shall thereafter act as Exchange Agent), and any stockholders
of the Company who have not previously complied with this Section 2.04 shall thereafter look as
a general creditor only to UCU for payment of their claim for Cash Consideration or shares of
UCU Common Stock, any cash in lieu of fractional shares of UCU Common Stock and any
dividends or distributions with respect to UCU Common Stock, none of which shall bear interest.

(g)

	

No Liability. The Surviving Corporation shall not be liable to any holder
of shares of Company Common Stock or UCU Common Stock, as the case may he, for such
shares (or dividends or distributions with respect thereto) of UCU Common Stock or cash from
the Exchange Fund delivered to a public official as required by any applicable abandoned
property, escheat or similar law. If any Certificates shall not have been surrendered immediately
prior to the date on which any Cash Consideration, shares of UCU Common Stock, any
dividends or distributions with respect thereto, or any cash in lieu of fractional shares in respect
of such Certificate would otherwise escheat to or become the property of, or otherwise become
deliverable to, any Governmental Authority, any such shares, dividends or distributions or cash

~in respect of such Certificate shall, to the extent permitted by applicable laws, become the
property of UCU, free and clear of all claims or interest of any Person previously entitled thereto .

(h)

	

Missing Certificates . In the event any Certificate shall have been lost,
stolen or destroyed, upon the making of an affidavit of that fact and the providing of an
appropriate indemnity or surety bond by the Person claiming such Certificate to be lost, stolen or
destroyed, the Exchange Agent will issue in exchange for such lost, stolen or destroyed
Certificate, the Cash Consideration, or the Stock Consideration and dividends and distributions
deliverable in respect thereof pursuant to this Agreement, less the amount of any withholding
taxes that may be required thereon, and without interest .

ARTICLE III
Representations and Warranties of the C-orunanv

the Company represents and warrants to UCU that the statements contained in this
Article III are true and correct, except as set forth in the disclosure schedule delivered by the
Company to UCU prior to execution of this Agreement (the "Company Disclosure Schedule'
or as otherwise expressly permitted by this Agreement.

	

For purposes of this Agreement,
"Company Material Adverse Effect" means a material adverse effect (i) on the business,
properties, assets, liabilities (contingent or otherwise), financial condition, results of operations
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or prospects of the Company, taken as a whole, or (ii) on the ability of the Company to perform
its obligations under or to consummate the transactions contemplated by this Agreement .

Section 3.01 . Organization and Power: Regulation as a Public Utility . (a) The
Company is a corporation duly organized, validly existing and in good standing under the laws
of the jurisdiction of its incorporation, and has the requisite corporate or other power and
authority and governmental approvals to own, lease and operate its properties and to carry on its
business as now beina conducted, except where the failure to be in good standing or have such
power, authority or approvals would not, individually or in the aggregate, be reasonably expected
to have a Company Material Adverse Effect . The Company is duly qualined or licensed to do
business and is in good standing in each jurisdiction in which the proper, owned, leased or
operated by it or the nature of the business conducted by it makes such aualification or licensing
necessary, except where the failure to be so duly qualified or licensed and in good standing
would not, individually or in the aggregate, be reasonably expected to have a Company Material
Adverse Effect . As of the date hereof, the Company has no Subsidiaries . True, accurate and
complete copies of the articles of incorporation and bylaws of the Company, as in effect on the
date hereof, have been delivered to UCU.

(b)

	

The Company is not a "holding company," a "subsidiary company" or an
"afnhate" of any public utility holding company within the meaning of Section 2(a)(7), 2(a)(8) or
2(a)(11) of the Public Utility Holding Company Act of 1935, as amended ("PUHCA"),
respectively . The Company is regulated as a public utility in the States of Missouri, Oklahoma,
Arkansas, and Kansas and in no other state .

Section 3 .02 . Corporate Authorization . The Board of Directors of the Company has
(a) determined that the Merger is fair and in the best interest of the Company and its
stockholders, (b) approved and adopted this Agreement, and (c) resolved to recommend to the
holders of the Company Common Stock that they give the Company Stockholders' Approval (as
defined below) . The execution and delivery by the Company of this Agreement, and the
consummation by the Company of the transactions contemplated hereby, are within the
Company's corporate powers and, except as set forth in the next succeeding sentence of this
Section 3,02. have been duly authorized by all necessary corporate action . The affirmative vote
of a majority of the outstanding shares of Company Common Stock (the "Company
Stockholders' Approval'o is necessary to approve and adopt this Agreement and the
transactions contemplated by this Agreement. This Agreement has been duly executed and
delivered by the Company and, subject to the receipt of the Company Stockholders' Approval
and, assuming the due authorization, execution and delivery of this Agreement by UCU,
constitutes a valid and binding agreement of the Company, enforceable against the Company in
accordance with its terms (subject to applicable bankruptcy, insolvency, reorganization,
moratorium, fraudulent transfer and other similar laws affecting creditors' rights generally from
time to time in effect and to general principles of equity, regardless of whether in a proceeding at
equity or at law) .

Section 3.03 . Governmental Authorization . The execution and delivery by the
Company of this Agreement, and the consummation by the Company of the transactions
contemplated hereby, require no action by or in respect of, or filing with, any federal, state or
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local government or any court, administrative agency or commission or other governmental
aectcy or authority, whether domestic or foreign (a "Governmental Authority', other than (i)
the flings of a certificate of merger with respect to the Merger with the Kansas Secretary of
State, a certificate of merger withrespect to the Merger with the Delaware Secretary of State,
and appropriate documents with the relevant authorities of other states in which the Company is
qualified to do business ; (ii) compliance with any applicable requirements of the Federal Energy
Regulatory Commission ("FERC") and of the utility regulatory commissions of Arkansas,
Kansas, Missouri, and Oklahoma (the "Company Required Statutory Approvals") ; (iii)
compliance with any applicable requirements of the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, as amended, and the rules and regulations promulgated thereunder (the "ASR
Act") ; (iv) compliance with any applicable requirements of the Securities Act of 1933, as
amended, and the rules and regulations promulgated thereunder (the "Securities Act") ; (v)
compliance with any applicable requirements of the Securities Exchange Act of 1934, as
amended, and the rules and regulations promulgated thereunder (the "Exchange Act's ; (vi)
compliance with any other applicable securities laws ; (vii) compliance with any environmental,
health or safety law or regulation requiring any notification, disclosure or approval in connection
with the Merger, (viii) actions or filings which, if not taken or made, would not, individually or
in the aggregate, be reasonably expected to have a Company Material Adverse Effect ; and (ix)
flings and notices not required to be made or given until after the Effective Time.

Section 3.04. Non-Contravention . The execution and delivery of this Agreement by
the Company does not, and the consummation of the transactions contemplated hereby will not,
subject to the consents, approvals, orders, authorizations, filings and registrations contemplated
by Sections 3 .02 and 3.03, (i) conflict with, or result in any violation or breach of any provision
of the articles of incorporation or bylaws of the Company; (ii) result in (A) any violation or
breach of, or constitute (with or without notice or lapse of time, or both) a default (or give rise to
a right of termination, cancellation or acceleration of any obligation or loss of any material
benefit) under any of the terms, conditions or provisions of any note, bond, mortgage, indenture,
lease, contract or other agreement, instrument or obligation to which the Company is a party or
by which any of them or any of their properties or assets may be bound or (B) the creation of any
Lien (as such tern is defined below) upon any of the properties or assets of the Company, or (iii)
violate any order, writ, injunction, decree, statute, rule or regulation applicable to the Company
or any of its respective properties or assets, except in the case of clauses (ii) and (iii) for any such
violations, breaches, defaults, terminations, cancellations, accelerations or creations of Liens
which would not, individually or in the aggregate, be reasonably expected to have a Company
Material Adverse Effect . For purposes of this Agreement, "Lien" means, with respect to any
asset. any mortgage, lien, pledge, charge, security interest or encumbrance of any kind in respect
ofsuch asset .

Section 3.05 . Capitalization . (a) As of the date hereof, the authorized capital stock of
the Company consists of 100,000,000 shares of Company Common Stock, 5,000,000 shares of
Cumulative Preferred Stock, 510.00 par value ("Company Preferred Stock'?, and 2,500,000
shares of Preference Stock, without par value ("Company Preference Stock"). AS of March 31,
1999, (i) 17,138,486 shares of Company Common Stock were issued and outstanding, (ii) -0-
shares of Company Common Stock were held in the treasury of the Company, (iii) the maximum
number of shares of Company Common Stock issuable pursuant to the Company Employee
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Plans (as defined in Section 3 .14(a)) and the Company Benefit Arrangements (as defined in
Section 3 .14(d)) is 1,967,707 shares, (iv) 500,000 shares of Company Preference Stock were
available for issuance under the Rights Agreement dated as of July 26, 1990 between the
Company and Chase Mellon Shareholder Services (the "Rights Agreement"), (v) the maximum
number of newly issued shares of Company Common Stock issuable under the Dividend
Reinvestment and Stock Purchase Plan (the "DRIP") is 290,329 shares, (vi) the maximum
atunber of snares of Company Common Stock issuable to Directors under the Stock Unit Plan
for Directors is 100,000 shares, (vii) 3,262,818 shares of Company Preferred Stock were issued
and outstanding, and (viii) no shares of Company Preference Stock were issued and outstanding
or reserved for issuance other than as described in subsection (iv) above . No change in such
capitalization has occurred since such date except - as would have been permitted by Section
5 .01(d) if it were to have applied to such period . Section 3 .05 of the Company Disclosure
Schedule sets forth a complete and accurate list of all Company Benefit Arrangements pursuant
to which shares of Company Common Stock or rights thereto, may be issued, Company Stock
Options (as defined in Section 6.12(a)) and Company Restricted Stock Awards (as defined in
Section 6 .12(c)). All outstanding shares of the Company Common Stock are, and all shares of
Company Common Stock, subject to issuance as specified above, upon issuance on the terms and
conditions specified in the instruments pursuant to which they are issuable, shall be, duly
authorized, validly issued, fully paid and non-assessable, and not subject to any preemptive right .
There are no obligations, contingent or otherwise, of the Company to repurchase, redeem or
otherwise acquire any shares of Company Common Stock .

(b)

	

Except as set forth in Section 3 .05(a), there are no equity securities of any
class of the Company, or any security exchangeable into or exercisable for such equity securities,
issued, reserved for issuance or outstanding. Except as set forth in Section 3.05(a), there are no
options, warrants, securities, calls, rights, comrratments or agreements of any character to which
the Company is a party or by which any of them are bound obligating the Company to issue,
deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock of the
Company or obligating the Company to grant, extend, accelerate the vesting of or enter into any
such option, warrant, equity security, call, right, commitment or agreement . There are no voting
trusts or other agreements or understandings with respect to the shares of capital stock of the
Company to which the Company is a party .

Section 3.06. Reports and Financial Statements . (a) The Company has filed all
required reports, schedules, forms, statements and other documents with the SEC since
December 31, 1993 (the "Company SEC Reports'. "

(b)

	

As of its filing date, each Company SEC Report filed pursuant to the
Exchange Act did not contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein, in the light
of the circumstances under which they were made, not misleading, except to the extent that such
statements have been modified or superseded by a later filed Company SEC Report.

(c)

	

Each Company SEC Report that is a registration statement, as amended or
supplemented, if applicable, filed pursuant to the Securities Act as of the date such registration
statement or amendment became effective did not contain any untrue statement of a material fact
or omit to state any material fact required to be stated therein or necessary to make the
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statements therein. in the light of the circumstances under which thev were made, not
misleading, except to the extent that such statements have been modified or superseded by a late :
filed Company SEC Report.

(d)

	

The financial statements (including, in each case, any related notes)
contained in the Company SEC Reports complied as to form in all material respects with the
applicable published rules and regulations of the SEC with respect thereto, were prepared in
accordance with generally accepted accounting principles applied on a consistent basis
throughout the periods involved (except as may be indicated in the notes to such financial
statements or, in the case of unaudited statements, as permitted for presentation in Quarterly
Reports on Form 10-Q), and fairly presented in all material respects (subject in the case of
unaudited statements to normal, recurring audit adjustments) the financial position of the
Company as at the respective dates and the results of its operations and cash flows for the
respective periods indicated. the audited balance sheet of the Company as of December 31,
1998 is referred to herein as the "Company Balance Sheet".

(e)

	

Since December 31, 1993, the Company has made all required filings with
the FERC and any appropriate state public utilities commission, except for such filings the
failure to make which would not, individually or in the aggregate , be reasonably expected to
have a Company Material Adverse Effect.

Section 3.07 . No Undisclosed Liabilities . The Company does not have any liabilities or
obligations of any kind whatsoever, whether accrued. .contingent . absolute, determined,
determinable or otherwise, other than :

(a)

	

liabilities or obligations which would not, individually or in the aggregate, be
reasonably expected to have a Company Material Adverse Effect ;

(b)

	

liabilities or obligations disclosed or provided for in the Company Balance Sheet
or in the notes thereto or in the Company SEC Reports filed prior to the date hereof;

(c)

	

liabilities or obligations under this Agreement or incurred in connection with the
transactions contemplated by this Agreement; or

(d)

	

liabilities or obligations incurred since December 31, 1998 in the ordinary course
ofbusiness consistent with past practices .

Section 3.08 . Litigation . Except as disclosed in the Company SEC Reports filed prior
to the date hereof:

(a) There is no action, suit, investigation or proceeding pending against, or to the
knowledge of the Company, threatened against or affecting, the Company or any of its properties
before any Governmental Authority or arbitrator which, individually or in the aggregate, would
be reasonably expected to have a Company Material Adverse Effect; and
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(b) There is no judgnmt, decree, injunction. or order of any Governmental Authority or
arbitrator applicable to the Company which, individually or in the aggregate . would be
reasonably expected to have a Comoanv Material Adverse Effect .

Section 3.09 . Absence of Certain Changes or Events . Since the date of the Companv
Balance Sheet, except as permitted by or as disclosed in this Agreement or the Company SEC
Repors filed prior to the date hereof, the Company has conducted its businesses only in the
ordinary course and in a mariner consistent with past practice and, since such date, there has not
been (a) any Company Material Adverse Effect or any event or development (including in
connection with the Merger) that would, individually or in the aggregate, reasonably be expected
to have a Company Material Adverse Effect, or (b) any event that would, individually or in the
aggregate, reasonably be expected to prevent or materially delay the performance of this
Agreement by the Company .

Section 3.10 . Compliance with Laws: No Default. Except as disclosed in the
Company SEC Reports filed prior to the date hereof:

(a) (i) The Company is not in violation of and has not violated or failed to comply with
any statute, law, ordinance . regulation, rule, judgment, decree, order, writ, injunction, permit or
license of any Governmental Authority or arbitrator applicable to its business or operations,
except for violations and failures to comply that would not, individually or in the aggregate, be
reasonably expected to result in a Company Material Adverse Effect and (ii) to the knowledge of
the Company, the Company has all permits, licenses, franchises and other governmental
authorizations, consents, approvals and exemptions necessary to conduct its business as presently
conducted and which are material to the operation of such business .

(b)

	

Each material agreement, contract or commitment to which the Company is a
parry or by which the Company is bound or to which any of their respective properties are
subject ("Company Contracts") is a valid, binding and enforceable obligation of the Company
and in full force and effect (subject to applicable bankruptcy, insolvency, reorganization .
moratorium, fraudulent transfer and outer similar laws affecting creditors' rights generally from
time to time in effect and to general principles of equity, regardless of whether in a proceeding at
equity or at law) except where the failure to be valid, binding and enforceable and in full force
and effect would not, individually or in the aggregate, be reasonably expected to have a
Company Material Adverse Effect. The Company is not in default or violation of any term,
condition or provision of (i) its articles of incorporation or by-laws or (ii) any Company
Contract, except in the case of clause (ii) for any defaults or violations that would not,
individually or in the aggregate, be reasonably expected to have a Company Material Adverse
Effect . The Company is not subject to any agreement, whether written or oral, restricting the
ability of the Company to compete in any business activity .

Section 3.11 . Taxes. (a) The Company has timely filed or will file or cause to be timely
filed, all material Tax Returns (as defined in Section 3 .110)) required by applicable law to be
filed by it prior to or as of the Effective Time, and all such material Tax Returns are, or will be at
the time of filing, complete in all material respects .



Schedule RKG-I

Page 1 5 of 55

(b)

	

The Company has paid or, where payment is not yet due . has established
or will establish or cause to be established in accordance with generally accepted accounting
principles on or before the E :iec:ive Time an adequate accrual for the payment of, all material
Taxes as defined in Section 3 .1 1(j)) due with respect to any period ending prior to or as of the
Effective Time.

(c)

	

:here are no (i) outstanding consents extending the statute of limitations
for the assessment of any Taxes of the Company, or (ii) proposals, assertions or assessments
against the Company for deficiencies for any Taxes that have not been satisfied or resolved .

(d)

	

There are no material Tax claims pending against the Company and the
Company does not know of any threatened claim for material Tax deficiencies or any basis for
such claims, no material issues have been raised in writing in any examination by any taxing
authority with respect to the Company which, by application of similar principles, reasonably
could be expected to result in a material proposed deficiency for any other period not so
examined, and there is not now in force any waiver or agreement by the Company for the
extension of time for the assessment of any material Tax, nor has any such waiver or agreement
been requested in writing by any taxing authority . The Company has no liability with respect to
any material united States federal, state, local, fcreigzn or other Taxes of any corporation or
entity other than the Company .

(e)

	

No transaction contemplated by this Agreement is subject to withholding
under Section 1445 of the Code.

(f)

	

Neither the Company nor any of its other Affiliates (as defined in Section
3 .15), has taken any action, agreed to take any action, or failed to take any action, or has
knowledge of any fact or circumstance that (without regard to any action taken or agreed to be
taken by UCli or any of its Affiliates) could reasonably be expected to cause the Merger to fail
to qualify as a "reorganization" within the meaning of Section 368(a) ofthe Code.

(g)

	

The Company has not made during the last 3 years, nor will make prior to
the Effective Time, an election to have a stock purchase treated as an asset purchase under
Section 338 of the Code.

(h)

	

The Company has not filed with the IRS, and will not file with the as
prior to the Effective Time, a statement consenting to the recognition of gain on the disposition
of its "subsection (f) assets" under Section 341(f) ofthe Code.

(i)

	

The Company has not made in the last 7 years, and will not make prior to
the Effective Time, any changes in accounting method to which Section 481(x) of the Code may
apply.

(!)

	

"Taxes" shall mean any and all taxes, charges, fees, levies or other
assessments, including income, gross receipts, excise, real or personal property, sales,
withholding, social security, retirement, unemployment, occupation, use, goods and services,
service use, license, value added, capital, net worth, payroll, profits; withholding, franchise,
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trars .e r and recording taxes . fees and charges . and any other taxes. assessme^,is or similar
charges imposed by the -LRS or any taxing authority .)whether domestic or foreign including any
state . ccunty . local or foreign government or any subdivision or taxing agency thereof (including
a Cnited States possessions) (a "Tazing Authority"), whether computed on a separate,
consolidated . unitary, combined or any otrcr basis: and such term shall irciude any interest
whether paid or received . :rtes . peraities or additionai amounts attributable to . or imposed upon,
or wZt'n respect to, any such taxes . charges . fees, levies or other assessments . "Tax Return"
shall mean any report . rcr.L- . doc=ent. d°_ciarnon or other information or narg required to be
supplied to any Taxing Authority or jurisdiction (foreign or domestic.) with respect to Taxes.
including iniormarion returns . any documents with respect to or accompanying payments of
estimated Taxes. or with respect to or accompanying recuests for the extension of time in which
to file any such report, :etum. document, declaration or other information .

Section 3.12 . Intellectual property. (a) Except as set forth in the Company SEC
Reports filed prior to the date hereof, the Company owns, is licensed or is otherwise legally
entitled to use, all patents . trade secrets, trademarks . trade names, service marks. copyrights and
mask works, all applications for and registrations of such patents . trademarks. trade names.
service marks. copyrights and mask works . and

all
processes . formulae . methods, schematics .

technology, know-how . computer software programs or applications and tangible or intangible
proprietary information utilized .-r the conduct of the business of the Company as currently
conducted (the "Company Intellectual Property Rights' except to the extent that the failure to
have such rights would not. individually or in the aggregate. be reasonably expected to have a
Company Material Adverse Effect.

(b)

	

Except as disclosed in the Company SEC Reports filed prior to the date
hereof, the Company (i) has not been sued in any suit. action or proceeding which involves a
claim of infringement of any patent . trade secret, trademark . service mark or copyright or the
violation of any trade secret or other proprietary right of any third party and (ii) has no
knowledge that the manufacturing, importation, marketing, licensing, sale, offer for sale, or use
of any of its products infringes any patent. trademark, service mark copyright. rrade secret or
other proprietary right of any third party . which inaingemear, individually or in the aggregate,
would be reasonably expected to have a Company Material Adverse Effect .

Section 3.13 . Environmental Matters . Except as set forth in the Company SEC Reports
filed prior to the date hereof and except for such as would not, individually or in the aggregate,
reasonably be expected to have a Company Material Adverse Effect:

(a)(i)

	

No notice, demand, request for information, request for an investigation. notice of
violation, citation, summons. claim, complaint or order has been received by, is pending, or,
to the Company's knowledge, threatened by any Person against the Company nor has any
penalty been assessed and not paid (or potentially settled), is pending or, to the Company's
knowledge, threatened against the Company relating to or arising out of Environmental
Laws (as defined in Section 3.13(b)(i)) .

(ii)

	

To the Company's knowledge, no property now or previously owned, leased or
operated by the Company nor any property to which the Company has, directly or indirectly,
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~ansnoned or arranged for the cans;,ortation o

	

: "; hazardous Substance ins leaned : ..
Section : .i?io)(ii)) is subiec, to investigation or cleanup or is listed orproposea for lisong on
any federal . state . local or foreign list of sites reouinr.z investigation or cleanup .

(iii)

	

Except in 7.ate::ai compliance with Env;ronmertal Laws. L`lerc have been no
Releases (,as defined ir. Sec^en : .1 ;(b)(iii)) at any_ =ooern now owned. leased or operated
by the Company .

(iv)

	

To the Company's knowledge, there are no liabilities or Environmental Claims
(as defined in Section 3 .13(bl(i~)) of or relating to the Company of any kind whatsoever .
whether accrued, contingent, absolute . dete-T=ed, detertninabie or otherwise, arising under
or relating to Environmental Laws .

(v)

	

The Company has or has applied, for all permits or licenses necessary to operate
its facilities in compliance with Environmental Laws and is currently in material compliance
with all applicable Environmental Laws.

(vi)

	

Except in material compliance with E .̂<ironmental Laws. ~he Company has not
generated . used. treated. recvcied, stored, disposed or nansmoned Hazardous Substances .

(vii) To the Company's knowledge, the Company's underground and aboveground
storage tanks (here:naner, "Tanks") located at any properr; currently owned, leased or
operated by the Company are now operated in material compliance with ail applicable
Envirompental Laws, and the Companys Tanks located at any propery iormeriy owned,
leased or operated by the Company at anytime after January 1, 1990, were operated by the
Company in material compliance with ail applicable Envirotarnental Laws.

(viii)

	

The Company has no liability or potential liability for any former manufactured
gas plant facility .

(b)

	

For purposes of this Agreement_ the following terms shall have the
meanings set forth below ;

(i)

	

"Environmental Laws" shall mean all applicable statutes, regulations, rules,
ordinances, codes, licenses, permits . orders, approvals, authorizations, judgments, decrees,
injunctions, and similar items, of all governmental agencies, departments, commissions, boards,
bureaus or instr mmentalities of the united States or other nations, and the states and political
subdivisions thereof, and all applicable principles of common law pertaining to the regulation
and protection of the environment, human health, safety and damages to natural resources,
including without limitation, Releases and threatened Releases or otherwise relating to the
operation, manufacture, processing, distribution, use, treatment, storage, disposal, transport or
handling o£ Hazardous Substances . Environmental Laws include, but are not limited to, the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
("CERCLA'~ ; the Federal Insecticide, Fungicide and Rodenticide Act, as amended ("FIFR.A'~ ;
the Resource Conservation and Recovery Act, as amended ("RCRA'~; the Toxic Substances
Control ACL as amended ("TSCA'~; the Clean Air Act, as amended ("CAA"); the Federal Water

17



Schedule RKG-1
Page 1 8 of 55

Pollution Control Aci . as amended "FVv-PCa:') ; the Oil Poilution Act o 1990 . as amended
("OPA") ; the Occupational Safery and Health Act. as amended and the Safe
Drinking Water Act as amended ("SDWA'~; and their state and local counterparts or
equivalents, as amended =cm time to tine .

(if)

	

"Hazardous Substance- shall mean (a) any chemicals . materials . substances or
wastes which are defined as or included in the defuution of "hazardous substances", "hazardous
matcr:ais", ".oxic substances" . "extremely hazardous substances", ".oxic pollutants", or words of
similar import. under any applicable Environmental Law; (b) any penoieum. petroleum products
(including, without limitation . crude oil or any fraction thereof ), natural gas, namrai gas liquids,
liquefied natural gas or synthetic gas useable for fuel (or mixtures of natural gas and such
synthetic gas) or oil and gas exploration or production waste, poiycr'orinated biphenvis
("PCBs', asbestos-containing materials, and mercury; and (c) any other chemical, material,
substance, or waste, exposure to which is prohibited, limited or regulated by any governmental
or regulatory authority under any applicable Environmental Law.

(iii)

	

"Release' means any emission, spill, seepage, leak. escape . leaching, discharge,
-niecuon . pumotn¢, pouring, e:numns, dumping, disposing or release of Hazardous Substances .

(iv)

	

"Environmental Claims' shall mean any and all administrative, regulatory or
Judicial actions or causes of action. suits, obligarions, liabilities, losses . proceedings . decrees,
judgments, penalties, fees. demands, demand letters, orders, directives, claims (including any
claims involving toxic torts or liability in tort, strict. absolute or otherwise), liens, notices of
noncompliance or violation, or legal fees or costs of investigations, monitoring or proceedings,
relating to any Environmental Law or any environmental permit issued under any such
Environmental Law, or arising from the presence, Release or threatened Release (or alleged
presence, Release or threatened Release) into the environment of any Hazardous Substances
(hereinafter "Claims") including, without limitation, and regardless of the merit of such Claim,
any and all Claims by any governmental or regulatory authority or by any third party for
enforcement, cleanup, remediation, removal, response or other actions or damages, contribution,
indemnification. cost recover,, compensation or injunctive relief pursuant to any Environmental
Law or for any injury (including death of any person or persons) or threat of injury to health,
safety, natural resources or the environment.

Section 3 .14 . Employee Benefits and Labor Matters . (a) the Company Disclosure
Schedule contains a list identifying each "employee benefit plan" (as defined in Section 3(3) of
the Employee Retirement Income Security Act of 1974 ("ERLSA'~), which is subject to any
provision of ERISA and is maintained, administered or contributed to by the Company and
covets any employee or former employee of the Company or under which the Company has any
liability (referred to collectively herein as the "Company Employee Plans'. Copies of such
plans (and, if applicable, related trust agreements and insurance contracts) and all amendments
thereto have been made available to UCU together with the summiry plan description, the
annual report (Form 5500 including, if applicable, Schedule B thereto) prepared in connection
with any such plan for the past three years and the actuarial valuation report prepared in
connection with any such plan for the past three years . The only Company Employee Plans
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' .'vrllc. :Iidividuaily or ccile-, ;	e: "' .',"Juid c--rsitrLte an " ., .�̂Dlovee pension :eneZlt plan" Ins
defined un Section 3(2) o HRISA) are identified as such :n the ost re ,-=ca to above .

(b)

	

No "accsmuia,ea fundng deficiency (a defined in Section 412 of the
Codes has been mcur-.ed with r-spec: to any Company Employee Plan subiecr to Title IV of
ER.ISA. . whether or not waived . No "r=orabie event' (within the meaning of Section 4043 of
ERISA) and no event described in Section 4041, =042, 4062 or 4063 of ERISA has occurred in
connection with any Company Empiovee Plans subiect to Title IV of ERISA other than a-iv
event which w'ouid not_ individually or in the aggregate . b e reasonably expected to have a
Company Material Adverse Effect. No condition exists and no event has occurred that could
constitute grounds for termination of any Company Employee Plans subject to Title IV of
ERISA other than any such terminations that would not, individually or in the aggregate, be
reasonably expected to have a Company Material Adverse Effect . Neither Company nor any
Company ERISA Affiliate has any material unsatisfied or potential liability under Title IV of
ERISA in connection with the termination of, or complete or partial withdrawal from, any plan
covered or previously covered by Title rV of ERISA. As of the last day of the most recent plan
year, the value of the assets of each Company Employee Plan that is subiect to Title IV of
E_RISA equaled or exceeded the present value of the "benefit liabilities" (as defined in Section
1001 (a)(16) of E.RISA) of each such Company Employee Plan, using the Company Employee
Plan assumptions for funding purposes in effect for such plan year. Nothing done or omitted to
be done and no transaction or holding of any asset under or in connection with any Company
Employee Plan has made or will make the Company or any officer or director of the Company
subiect to any liability under Title I of ERISA or liable for any tax nursuant to Section 4975 of
the Code that would, individually or in the aggregate, be reasonably expected to have a Company
Material Adverse Effect . For purposes of this Section, "Company ERISA Affliate" means any
other Person which. together with the Company, would be treated as a single employer under
Section 414 of the Code.

(c)

	

Each Company Employee Plan that is intended to be qualified under
Section 401(a) of the Code has received a determination letter from the IRS that it is so qualified
and, to the knowledge of the Company, is so auaiified and has been so qualified during the
period since its adoption . To the kmowledee of the Company, each trust created under any such
Company Employee Plan is exempt from tax under Section 501(a) of the Code and,'to the
knowledge of the Company, has been so exempt since its creation. The Company has made
available to UCU the most recent determination letter of the IRS relating to each such Company
Employee Plan . The Company and all Company ERISA Affiliates have performed all
obligations required to be performed by them with respect to each Company Employee Plan, and
each Company Employee Plan has been maintained in substantial compliance with its terms and
with the requirements prescribed by any and all statutes, orders, rules and regulations, including,
but not limited to . ERISA and the Code, which are applicable to such Company Employee Plan,
excluding any instances of non-performance or non-compliance that would not, individually or
in the aggregate, be reasonably expected to have a Company Material Adverse Effect .

(d)

	

The Company Disclosure Schedule contains a list of each employment,
severance or other similar contract, arrangement or policy and each plan or arrangement
(whether written or oral) providing for insurance coverage (including any self-insured
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arran£°ments), workers * compensation, disabiii :-' . ~epe ts, suDZICmCmai aneT,piaymem be^.t^ts .
vacation bene^,is, ietreme-.t cenents or for deft-r=4 Compensation, prout snaring, bonuses, stock
options, stock apprtclattcn or other forms o incentive compensation or post-reriremcnt
iirsuraice . compensation or benefits which is not a Company Empiovee Plan, is entered L .̂to .
maintained or contribute-_4 to . as the case may be, ,-y pie Company .and covers any empiovee or
former employee of the Company . Such contracts, piarts and arrangements as . are nest.-.bed
above, copies .or descriptions of ail of whit: and . is applicable any related trust agreement or
insurance contractl have bet-. fiurushed -revictsiv to UCU, are referred to coilectiveiv he-tin as
the "Company Benefit Arrangements" . Tae Company and all Company ERISA Affiliates
have performed all obligations required to be periormed by them with respect to each Company
Benent Arrangement and each Company Benefit Arrangement has been maintained in
substantial compliance with its terms and with the requirements prescribed by any and all
statutes, orders, rules and regulations that are applicable to such Company Benefit Arrangement,
excluding any instances of non-periormance or non-compliance that would not, individually or
in the aggregate, be reasonably expected to have a Company Material Adverse Effect-

(e)

	

411 contributions and other payments required to be made by the Company
pursuant to any Comnanv E :apiovee Plan or Company Benefit Arrangement have been timely
made or reflec.cd on the Company SEC Repcrs .

(f)

	

Since :anuara 1, 1999, there has been no amendment to, material written
interpreation of or announcement (whether written or orai) by the Company or any of its
Affiliates of any amendment to, or material change in employee pamc:pation or coverage under,
any Company Employee Plan or Company Benefit Pzmgemcrit.

(g)

	

The execution of, and the performance of the transactions contemplated in,
this Agreement will not (either alone or upon the occurrence of any additional or subsequent
events) constitute an event under any Company Employee Plan or Company Benent
4rrangement that will or may resuit in any payment (whether of severance pay or otherwise),
acceleration, forgiveness of indebtedness, vesting, distribution, increase in benefits or obligation
to fund benefits with respect to any current or former employee, director or consultant of the
Company, or result in the triggering or imposition of any restrictions or limitations on the right
of LCli or the Company to amend or terminate any Company Employee Plans and receive the
full amount of any excess assets remaining or resulting from such amendment or termination,
subject to applicable taxes . There is no contract, agreement, plan or arrangement covering any
employee of former employee of the Company that, individually or in the aggregate, could give
rise to the payment of any amount that would not be deductible pursuant to the terms of Section
280E of the Code. The Company does not maintain, contribute to, or have any liability or
obligation with respect to any plan, program or arrangement providing post retirement or post
employment health or welfare benefits, other than as required by Part 6 of Title I of ERISA or
Section 4980B of the Code. With respect to any Company Employee Plan that is an "employee
welfare benefit plan" (as defined in Section 3(1) of ERISA), including any such plan covering
former employees of the Company, the Company has reserved the right to amend or terminate
the plan at any time without liability with respect to claims incurred after the date of such
amendment or temiination, and to the lmcwledge of Company, any such plan may be amended
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or te.=nated at any t L-ne ".t~!thcut liability, ~xith :.-suet : to c ;aims :tenured after the date of sutra
amencIInent or tonaMation .

(h)

	

:here a.,. no wrinen actions . lawsuits or c:ai=s by or on behalf of any of
the Camuanv Empiovtt Plans or Companv Benent Arrange.nents . by pray -.-nmovee or
beneaciarv covered under, any such Company Employee Plan or Company Benefit Arrangement
with respect to such Comoanv Employee Plan or Company Eeneit Arrangement . or otherwise
invoIN.ng any Company E=icvee Plan or Company Bene r Arrangement (other t-han routine
claims for benents and routine expenses) pending or threatened winch could subject the
Comnanv, any on, cer or direcrer . or any employee of the Company to any liability that,
individually or in the aggregate . would reasonably be expected to have a Company_ -Matenai
Adverse Effect.

(i)

	

No work stoppage, labor strike or slowdown against the Company is
pending or, to the knowledge of the Company, threatened and the Company is not involved in or,
to the knowledge of the Company, threatened with any labor dispute or grievance which,
individually or in the aggregate . has had or would be reasonably expected to have a Company
Material Adverse Effect .

	

To the knowledge of the Company these is no organizing effort or
representation question at issue with respect to any emviovee of the Company .

	

No collective
bargainne agreement to which the Company is or may be a party is currently under negotiation
or rene2otiation and no existing collective bargaining agreement is due for expiration, renewal or
renegotiation within the one year period after the date hereof: provided. that the Collective
Bargaining Agreements dated November 1, 1996 with Local Union No. 1474 of the
International Brotherhood of Electrical Workers ("IBEW") is scheduled to expire on October
31, 1999, and UCU agrees between the date of this Agreement and the Eriective Time the
Company may, at its sole opdon, negotiate and execute a new collective bargaining agreement
with 1BEW on terms and conditions which shall be determined by the Company in its sole
discretion .

Section 3.15. Transactions with Affiliates . Since the date of the Company's last proxy
statement prior to the date of this Agreement, there have been no transactions, agretments,
arraneements or understandings between the Company, on the one hand, and the Company's
Affiliates or other Persons, on the other hand, that would be required to be disclosed under Item
404 of Regulation S-K under the Securities Act. For purposes of this Agreement, "Affiliate",
when used with respect to any Person, means any other Person directly or indirectly controlling,
controlled by, or under common control with such Person. As used in the definition of
"Affiliate," the term "control" means possession, directly or indirectly, of the power to direct or
cause the direction of the management or policies of a Person, whether through the ownership of
voting securities, by contract or otherwise .

Section 3.16 . Information Supplied . The information to be supplied by the Company
for inclusion in the registration statement on Form S-4 or any amendment or supplement thereto
pursuant to which shares of UCU Common Stock issuable in the Merger will be registered with
the SEC (the "Registration Statement'o shall not at the time the Registration Statement is
declared effective by the SEC contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in
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.Ight of the circums'3nces un, de"WNc:l : :.C'J'NCre -made. not rPlsieadlno . :..̂e : ~̂.orzlation to oe
sunniied ov the Con, panv for I-elusion .n the Tiroxv statemenvorosoccrus or ally amendment or
suopiement thereto (the "Proxy .Statement") to be sent to the stockholders of the Company in
connection with their meeting to consider this Agreement and the Merger (the "Company
Stockholders' Meeting") shall not . on the date une Proxy Statement is first mailed to the
stockholders of the Company or at the time of the Company Stockholders' Meeting, contain any
untrue statement of a material fact or omit to state any material fact required to be stated therein
or necessary in order to make die statements therein, in light of the circumstances under which
:hey were made, not misleading .

Section 3.17 .

	

Opinion of Financial Advisor. The financial advisor of the Company,
Salomon Smith Barney Inc ., has delivered to the Company a written opinion dated the date of
:his Agreement to the effect that, as of the date hereof, the Merger Consideration to be received
in the Mercer is fair from a financial point of view to the common stockholders of the Company.
The Company has delivered to UCU a copy of such opinion .

Section 3 .18. Finders' Fees . Other than Salomon Smith Barney !no . . no investment
'oanker,broker, finder, other intermediary or other Person is entitled to any investment banking,
broker's . finder's or similar fee or commission fom the Company upon consummation of the
sansactions contemplated by this Agreement.

Section 3 .19 .

	

Takeover Statutes .

	

The Company has opted out of the provisions of
Sections i7-1286 through 17-1298 of the KGCC and such provisions shall not apply to control
share acquisitions of the Company's capital stock. To the best of the Company's :knowledge, no
other "fair price'", "moratorium'", "control share aceuisition" or other similar anti-takeover statute
or regulation enacted under state or federal laws in the United States (each, a "Takeover
Statute's applicable to the Company is applicable to the Merger or the other transactions
contemplated hereby .

Section 3.20 . Rights Agreement. The Company shall take all necessary action with
respect to the Rights Agreement to (i) render the Rights Agreement inanplicabie to the Mercer
and the other transactions contemplated by this Agreement and (ii) provide that UCU shall not be
deemed an Acquiring Person (as defined in the Rights Agreement), the Distribution Date (as
defined in the Rights Agreement) shall not be deemed to occur and the rights issuable pursuant to
the Rights Agreement (the "Rights' will not separate from the shares of Company Common
Stock. as a result of entering into this Agreement or consummating the Merger and the other.
transactions contemplated hereby, and, thereafter, unless this Agreement shall be terminated in
accordance with Section 8 .01, the Company shall take no action to negate or nullify the
foregoing .

Section 3 .21. Year 2000 . The Company has initiated a review and assessment of the
Year 2000 Problem (as defined below), has developed a plan for addressing the Year 2000
Problem on a timely basis and has to date implemented such plan, except where the Company's
failure to do so is not reasonably likely to have a Company Material Adverse Effect . Except as
would not reasonably be expected to have a Company Material Adverse Effect, to the knowledge
of the Company none of the assets or equipment owned or utilized by the Company will fail to
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7e .̂c= oe-cause of o, due :tl ativ w'av to . a Yea..- :0'00 probiern .

	

To the kriowied_ee of the
Comz)anv, no vendor, suct)ller or customer of t. e Company will experience a Year 2000 Problem
that. individually or in the aggregate. could reasonably be expected to have a Comnanv Material.dye:-se :Effect. Tne = "Year 2000 Problem" means the material inability of anv'hardware .
software or process to recogrti e and correctly caic".uate dates on and after January 1, 2000 . or the
failure of computer systems. products or services to perform any of their :mended functions in a
prone: manner in connection with data containing any date on or arter January 1, :000 .

Section 3.22 . Insurance. The Company is . and has been continuously since January 1,
1905, self-insured or insured with financmily responsible insures in such amounts and against
such risks and tosses as are customary in all .materiai respects for companies conducting the
business as conducted by the Company during such time period . Tne Company has not received
any notice of cancellation or termination with respect to any insurance policy of the Company .
All material insurance policies of the Company are valid and enforceable policies .

Section 3.23

	

No Dissenters' Rights . The holders of Company Common Stock are not
entitled to appraisal ^ghts under the KGCC or uncle: the Articles of Incorporation of the
Company uniess a Proration !=vent occurs .

Section 3.24

	

Ownership of UCU Common Stock.

	

The Company does not
"beneficially own" as such term is defined in Rule l :d-- under the Exchange Act) any shares of
UCU Common Stock .

Section 325

	

Definition of "Knowledge". Wherever in this At_-ee:nent the phrases "to
the knowledge" of the Company, "to the Company's knowledge", or similar phrases appear .
"knowledge" shall mean the actual knowledge of the seaior management ofthe Company .

ARTICLE IV
Representations and Warranties of UCU

UCU, represents and warrants to the Cornpanv that the statements contained in this
Article iV are true and correct . except as set forth in the disclosure schedule delivered by UCU to
the Company prior to the execution of this Agreement (the "UCU Disclosure Schedule") or as
otherwise expressly permitted by this Agreement.

	

For purposes of this Agreement, "UCU
Material Adverse Effect" means a material adverse effect (i) on the business, properties, assets.
liabilities (contingent or otherwise), financial condition, results of operations or prospects of
UCU and its Subsidiaries, taken as a whole, or (ii) on the ability of UCU to perform its
obligations under or to consummate the transactions contemplated by this Agreement.

Section 4.01 . Organization and Power. Regulation as a Public Utility . (a) Each of
UCU and its Subsidiaries is a corporation, partnership or other entity duly organized, validly
existing and in good standing under the laws of the jurisdiction of its incorporation or
organization, and has the requisite corporate or other power and authority and governmental
approvals to own, lease and operate its properties and to cant' on its business as now being
conducted, except where the failure to be in good standing or have such power, authority or
approvals would not, individually or in the aggregate, be reasonably expected to have a UCU

23



24

Schedule RKG-1
Page 24 of 55

N1ate:iai Adverse Z::ec : . Hack of l_CU and is Subsidiaries is duly euaiined or licensed :o do
business and is in good standing in each jurisdic::cn in which the property owned, leased or
operated by it or the nature of the business conducted by it makes such cuaiiiication or licensing.
necessary, .except where .he failure to be so dui-: cuaiified or licensed and in good sandins
would not. individuailv or in the aggezate . be resonablv_ exoec:ed to have a UCU Material
Adverse Z:rec : . Tnae . accurate and complete cczies of the .certificate of incorooration and
bylaws ofUCU, as in effec : on the date hereof. have teen delivered to the Company

(b)

	

Neither -Cl: nor any of its Subsidiaries is a "holding company," a
"subsidiary company" or an "afiiiiate" of any public utility holding company within the meaning
of Section 2(a)(7), 2(a)(8) or 2(a)(i1) of PUHCA, respectively . UCU and/or its Subsidiaries are
regulated as a public utility in the States of Colorado, Iowa, Kansas. Michigan, Minnesota .
Missouri . Nebraska, South Dakota and West Virginia (in each of which only UCU is so
regulated) and in no other state, the province of British Columbia, Canada, and in no other
province of Canada, and the countries ofNew Zealand and Australia and in no other country .

Section 4 .02.

	

Corporate Authorization .

	

The Board of Directors of UCU has (a)
determined that the lvlerger is fair and in the best interests of UCU and its stockholders and ID)
approved and adopted this Asreemer:t . The execution and delivery by 1JCU of This Agreement.
and the consummation by UCU of the transactions contemplated hereby, are within the corporate
powers of UCU and have been. duly authorized by all necessary corporate action . No approval
oy UCU stockholders is necessary to approve and adopt this Agreement and the transactions
contemplated by this Agreement. This Agreement has been duly executed and delivered by
UCU and, asstnnina the due authorization, execution and delivery of this Agreement by the
Company, constitutes a valid and binding agreement of UCU, enforceable against UCU in
accordance with its terms (subject to applicable bankruptcy, insolvency, reorganization,
moratorium. fraudulent transfer and other similar laws affecting creditors' rights generally from
time to time in effect and to seneml principles of equity, regardless of whether in a proceeding at
equity or at law) . The shares of UCU Common Stock issued pursuant to the Merger, when
issued in accordance with the terms hereof, will be duly authorized, validly issued, fully paid and
non-assessable and free of preemptive rights .

Section 4.03 . Governmental Authorization . The execution and delivery by UCU of
this Agreement, and the consummation by UCU of the transactions contemplated hereby, require
no action by or in respect of, or filing with, any Governmental Authority other than (i) the filing
of a certificate of merger with respect to the Merger with the Kansas Secretary of State, a
certificate of merger with respect to the Merger with the Delaware Secretary of State and
appropriate documents with the relevant authorities of other states in which UCU is qualified to
do business; (ii) compliance with any applicable requirements of the FERC and requirements of
the utility regulatory commissions of the states of Missouri, Kansas, Colorado, Iowa, Michigan,
Minnesota, Nebraska, South Dakota and West Virginia (the "UCU Required Statutory
Approvais'~ ; (iii) compliance with any applicable requirements of the HSR Act; (iv) compliance
with any applicable requirements of the Securities Act; (v) compliance with any applicable
requirements of the Exchange Act ; (vi) compliance with any other applicable securities laws ;
(vd) compliance with any environmental. health or safety law or regulation requiring any
notification, disclosure or approval in connection with the Merger, (viii) actions or filings which,
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. : :,ot taken or -ade. -xouid nol . l::divldually or in the agartgate . Le reasonably expected to have
a UCU `,Iatermi Adverse and fix) Mines and nonce's not required to be made or given
until after the E ecrive Time .

Section 4.04 .

	

Yon-Contravention .

	

ine execution and delivery of this Agreement by
UCU does not . and the consummation of the transactions contemplated hereby will not . subject
to the consents . approvals . orders, authorizations . mines and registrations . contemplated bv
Sections 4 .02 and 4.03, (i) condic, xith. or result in any violation or breach of any provision of
the certificate of incorporation or bylaws of UCU, (ii) result in any violation or breach of, or
constitute (with or without notice or lapse of time, or both) a default (or give rise to a right of
termination, cancellation or acceleration of any obligation or loss of any material benefit) under,
any of the terms, conditions or provisions of any note, bond, mortgage, indenture, lease, contract
or other agreement, instrument or obligation to which UCU or any of its Subsidiaries is a parry or
bv which any of them or any of their properties or assets may be bound, or (iii) violate any order,
writ, injunction, decree, statute, rule or regulation applicable to UCU, or any of its Subsidiaries or
any of their respective properties or assets, except in the case of clauses (ii) and (iii) for any such
violations. breaches, defaults, terminations. cancellations or accelerations which would not,
individually or in the aggregate . be reasonably expected to have a UCU Material Adverse Eriect .

Section 4.05 .

	

Capitalization_. (a) As of the date hereof, the authorized capital stock of
UCU consists of 200,000,000 shares of UCU Common Stock, 20,000,000 shares of Class A
Common Stock. par value 51 .00 per share ("UCU Class A Stock") and 10,000,000 shares of
Preference Stock, without par value ("UCU Preference Stock") .

	

As of March 31, 1999, (i)
92,015,496 shares of UCU Common Stock were issued and outstanding, (ii) 1,590,489 shares of
UCU Common Stock were held in the treasury of UCU or by Subsidiaries of UCU, (iii)
9,783,779 shares of UCU Common Stock were reserved for issuance pursuant to the UCU
employee plans and the UCU benefit arrangements, (iv) no shares of UCU Class A Stock were
issued and outstanding and (v) no shares of UCU Preference Stock were issued and outstanding.
Since such date, UCU has not issued any UCU Class A Stock . All outstanding shares of UCU
Common Stock are, and all shares of UCU Common Stock subject to issuance as specified
above, upon issuance on the terms and conditions specified in the instruments pursuant to which
they are issuable, shall be, duly authorized, validly issued, fully paid and nonassessable, and not
subject to any preemptive rights . There are no obligations, contingent or otherwise, of UCU or
any of its Subsidiaries to repurchase, redeem or otherwise acquire any shares of UCU Common
Stock .

(b)

	

Except as set forth in Section 4.05(a), there are no equity securities of any
class of UCU, or any security exchangeable into or exercisable for such equity securities, issued,
reserved for issuance or outstanding . Except as set forth in Section 4.05(a), there arc no options,
warrants, securities, calls, rights, commitments or agreements of any character to which UCU or
any of its Subsidiaries is a patty or by which any of them are bound obligating UCU or any of its
Subsidiaries to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of
capital stock of UCU or obligating UCU or any of its Subsidiaries to grant, extend, accelerate the
vesting of or enter into any such option, warrant, equity security, call, right, commitment or
agreement There are no voting trusts or other agreements or understandings with respect to the
shares ofcapital stock of UCU to which UCU is a party .
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Section 4.06 . Renorts and Financial Statements . ia'I UCU has filed ail required
reports . schedules . forms . statements and other .documents with the SEC since December 31,
:993 (tine "UCU SEC Reports ) .

(b)

	

As of its filing date . each UCU SEC Report ;:led pursuant to the Exchange
Act did not contain any untrue statement of a material fact or omit to state any material fact
required to be state therein or necessary to make the statements therein . in the light of the
circumstances under which they were made, not misleading, except to the extent that such
statements have been modified or superseded by a later filed UCU SEC Report .

(c)

	

Each UCU SEC Report that is a registration statement, as amended or
supplemented, if applicable, filed pursuant to the Securities Act as of the date such registration
statement or amendment became efiecrive did not contain any untrue statement of a material fact
or omit to state any material fact required to be stated therein or necessary to make the
statements therein. jn the light of the circumstances under which thev were made. not
:misleading, except to the extent that such statements have been modified or superseded by a later
filed UCU SEC Report.

(d)

	

The consolidated financial statements (including, ir1 each case, any related
honed contained in the UCU SEC Reports comnjied as to form in all material respects with the
applicable published rules and regulations of the SEC with respect thereto, were prepared in
accordance with generally accepted accounting principles apoiied on a consistent basis
throughout the periods involved (except as may be indicated in the notes to such financial
statements or, in the case of unaudited statements, as permitted for presentation in Quarterly
Reports on Form 10-Q), and fairly presented in all material respects (subject in the case of
unaudited statements to normal . recurring audit adjustments) the consolidated financial position
of UCU and its Subsidiaries as at the respective dates and the consolidated results of its
operations and cash flows for the respective periods indicated . The audited balance sheet of
UCU as of December 31, 1998 is refened to herein as the "UCU Balance Sheet" .

(e)

	

Since December 31, 1993, UCU and each of its Subsidiaries has made all
required filings with the FERC and arty appropriate public utilities commission, except for such
filings the failure to make which would not, individually or in the aggregate, be reasonably
expected to have a UCU Material Adverse Effect.

Section 4.07. No Undisclosed Liabilities . UCU and its Subsidiaries do not have any
liabilities or obligations of any kind whatsoever, whether accrued, contingent, absolute,
determined, determinable or otherwise, other than :

(a)

	

liabilities or obligations which would not, individually or in the aggregate, be
reasonably expected to have a UCU Material Adverse Effect:

(b)

	

liabilities or obligations disclosed or provided for in the UCU Balance Sheet or in
the notes thereto or in the UCU SEC Reports filed prior to the date hereof
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!c)

	

:liabilities c : obligations under i~ .is

	

cr incurred :n connection with the
=actions contemplated by this Aa-reement : cr

(d)

	

!liabilities or obligations :ncur.e~- since Dec-ber

	

. . '1998 it :re ordinary cotuse
of business consistent with oast oac:ices .

Section 4.08 . Litigation . Except as disclosed in the [;CU SEC Reports riled prior to the
date hereof:

(a) There is no action, suit, investigation or proceeding pending against, or to the
knowledge of UCU, threatened against or affecting, UCU or any of its Subsidiaries or any of
their respective properties before any Governmental Authority or arbitrator which, individually
or in the aggregate, would be reasonably expected to have aUCU Material Adverse Effect.

(b)

	

There is no judgment, decree, injunction, or order of any Governmental Authority
or arbitrator applicable to UCU or any of its Subsidiaries which. individually or in the aggregate,
would be reasonablv expected to have a UCU Matenai Adverse Effect .

Section 4.09 .

	

Absence of Certain Changes or Events .

	

Since the date of the UCU
Balance Sheet, except as permitted by or as disclosed in this Agreement or the UCU SEC
Reports filed prior to the date hereof, UCU and its Subsidiaries have conducted their businesses
only in the ordinary course and in a manner consistent with past practice and, since such dare, (a)
there has not been any UCL' Material Adverse Efimr or any event or development (including in
connection with the Merger) that would, individually or in the aggregate, reasonably be expected
to have a UCU Material Adverse Effect, (b) there has not been any event that would, individually
or in the aggregate, reasonably be expected to prevent or materially delay the performance ofthis
Agreement by UCU, or (c) UCU has not consummated or agreed to consummate any merger or
any material acquisition or Joint venture .

Section 4.10, Compliance with Laws : No Default. Except as disclosed in the UCU
SEC Reports filed prior to the date :hereof:

(a) (i) Neither UCU nor any of its Subsidiaries is in violation of or has violated or failed
to comply with any statute, law, ordinance, regulation, rule, judgment, decree, order, writ,
injunction, permit or license of any Governnental Authority or arbitrator applicable to its
business or operations, except for violations and failures to comply that would not, individually
or in the aggregate, be reasonably expected to result in a UCU Material Adverse Effect and (ii) to
UCU's knowledge, UCU and its Subsidiaries have all permits, licenses, franchises and other
governmental authorizations, consents, approvals and exemptions necessary to conduct their
businesses as presently conducted and which are material to the operation of such businesses .

(b)

	

Each material asrecrnent, contract or commitment to which UCU is a party or by
which UCU is bound or to which its properties are subject ("UCU Contracts' is a valid,
binding and enforceable obligation of UCU and in full force and effect (subject to applicable
bankruptcy, insolvency, reorganizatioq moratorium, fraudulent transfer and other similar laws
affecting creditors' rights generally from time to time in effect and to general principles of
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eeuir: . regardless of wne;her is a proceeding at equiry or at law), except where the failure to be
valid . binding and enforceable and in fuii force a.-td e ect would not, individually or in the
aetse2ate . b e reasonably expected to have a UC;,- Material Adverse Effect . UCU is not in
default or vioiauon of any te=. condition or pro,,isions of (i) its ce .̂ificate of incorporation or
bylaws or (ii) any UCti Contract . except in the case of clause (ii) for any defaults or violations
that would not. individually or in the aggregate, be reasonably expected to have a UCU Material
Adverse Effect.

Section 4.11 . Taxes . (a) ICU has timely flied (or has had timely Sled on its behalf) or
will fire or cause to be timely filed, ail material Tax Returns required by applicable law to be
^led by it prior to or as of the Effective Time, and all such material Tax Returns are, or will be at
the time of filing, complete in all material respects .

(b)

	

UCUhas paid (or has had paid on its behalf) or, where payment is not yet
due, has established (or has had established on its behalf and for its sole benefit and recourse) or
will establish or cause to be established in accordance with generally accepted accounting
principles on or before the Effective Time an adequate accrual for the payment of, all material
Taxes due with respect to any peiod ending prior to or as of the Effective Time.

(c)

	

T-here are no (i) outstanding consents extending the statute of limitations
for the assessment of any Taxes of UCU, or (ii) proposals, assertions or assessments against
ICU for deficiencies for any Taxes that have not been satisfied or resolved .

(d)

	

There are no material Tax claims pending against UCU and UCU does not
know of any threatened claim for material Tax deficiencies or any basis for such claims, no
material issues have been raised in writing in any examination by any taxing authority with
respect to UCU which, by application of similar principles, reasonably could be expected to
result in a mater-m! proposed deficiency for any other period not so examined, and there is not
now in force any waiver or agreement by UCU for the extension of time for the assessment of
any material Tax, nor has any such waiver or agreement been requested in writing by any taxing
authority . The Company has no liability with respect to any material United States federal. state.
local . foreign or other Taxes of any corporation or entity other than UCU and its Subsidiaries .

(e)

	

Neither UCU nor any of its other Affiliates, has taken any action, agreed
to take any action, or failed to take any action, or has knowledge of any fact or circumstance that
(without regard to any action taken or agreed to be taken by the Company or any of its Affiliates)
could reasonably be expected to cause the Merger to fail to qualify as a "reorganization" within
the meaning of Section 368(a) of the Code.

(f)

	

UCU has not made during the last 3 years, nor will make prior to the
Effective Time, an election to have a stock purchase treated as an asset purchase under Section
338 of the Code.
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^a

	

-..CL :-:S not % re :: WILh the L~- . 110 "̀Fill r.Ot i.te wIL't the 1Z5 DROr LO 11:et5I
Efte--:fee Lame . a statement conseniffl2 to the recognition of gain on the disposition of its
"subsection (~ assets" under Section 34i(f~ of the COde.

(h)

	

tae Company has not made :n the last _ -.ears . and %%viii not make prior to
the Effective Time. any changes in accounting method to which Secuon =81(a ;i of the Code may
apply .

Section 4.12. Environmental Matters . 'Except as set forth in UCL's SEC Reports filed
prior to the date hereof and except for such as would not, .:dividuaily, or in the aggregate .
reasonably be expected to have a UCU Mate,-; al Adverse Effect :

(a)

	

UCU and, to UCU's knowledge, each of its Subsidiaries is in material compliance
with all anpiicabie Environmental Laws (as defined in Section I13(b)(i)) .

(b)

	

To UCU's knowledge, there are no liabilities or Environmental Claims (as
defined in Section 3 .13(b)(iv)) of or relating to UCU or its Subsidiaries of any kind whatsoever.
whether accrued, contingent. absolute, determined . determinable or otherwise, arising under or
relating to Enviromnentai Laws.

Section 4.13 . Employee Benefits . (a) The UCU Disclosure Schedule contains a list
identifying each "employee benefit plan" (as defined in Section 3(3) of EIUSA) which is subject
to any provision of ERISA and is maintained, administered or contributed to by UCU- and covers
any employee or former employee of UCU or under which UCU has any liability (referred to
collectively herein as the "tiCL' Employee Plans") . Copies of such plans and all amendments
thereto have been made available to the Company. UCU and all UCU ERISA Affiliates have
performed all obligations required to be performed by it with respect to each UCU Employee
Plan. and each UCU Employee Plan has been maintained in substantial compliance with its
terms and with the requirements prescribed by any and all statutes . orders, rules and regulations,
including, but not limited to . ERISA and the Code, which are applicable to such UCU Employee
Plan, excluding any instances of non-performance or non-compliance that would not,
individually or in the ae zrezate. b e reasonably expected to have a UCU Material Adverse Effect.
For purposes of this Section. the term "UCU ERISA Affiliate" means any other Person which,
together with the Company, would be treated as a single employer under Section 414 of the
Code.

(b) As of the last day of the most recent plan year, the value of the assets of each
UCU Employee Plan that is subject to Title N of ERISA equaled or exceeded the present value
of the "benefit liabilities" (as defined in Section 4001(a)(16) of ERISA) of each such UCU
Employee Plan, using the UCU Employee Plan assumptions for funding purposes in effect for
such plan year.

(c) The UCU Disclosure Schedule contains a list of each employment, severance
or other similar contract, arrangement or policy and each material plan or arrangement (whether
written or oral) providing for insuran ce coverage (including any self-insured arrangements),
workers' compensation, disability benefits, supplemental unemployment benefits, vacation
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benents, retireme .̂t bene3ts or for de-e--_a comoensatien . pront sharing, --onuses_ stock ootiens .
stock appreciation or other forms o : incentive compensation or post-rer.rement msurance,
comoensation or berients which is not a UCU Emt)iovee Plan . i s entered into . maintained or
contributed to . as the case may be, by UCU and covers any employee or former emnioyee of
'-'CU (referred to coilec-lvely herein as the "UCL' Benefit Arrangements"' . Conies of such
plans and all amendments thereto have been made available to the Company . UCU and all UCU
ERISA Afnliates have penormed all obligations required to be performed by them with respect
Lo each UCU Beneat Arrangement, and each L:CU Benefit Arrangement has been maintained in
substantial compliance with its terms and with the requirements prescribed by any and all
statutes . orders . rules and regulations . including, but not limited to, ERISA and the Code that are
apnfcable to such UCU Beneft Arrangement, excluding any instances of non-performance or
non-compliance that would not, i.-rdividually or in the aggregate . be reasonably expected to have
a UCU Material Adverse Effect .

Section 4.14 .

	

Dividends .

	

It is the present intention of UCL's Board of Directors to
maintain the dividends on UCU Common Stock at not less than its current annual dividend rate .

Section 4.1 ; . Transactions with affiliates .

	

Since the date of UCU's last proxy
statement prior to the date of this

	

there have been no transactions . ameements.
ar:angemeats or understandings between UCU or its Subsidiaries, on the one hand . and UCU's
.-l.ffiliates (other than wholly-owned Subsidiaries of UCLA or other Persons . on the other hand,
:hat would be required to be disclosed under Item 404 of Regulation S-K under the Securities
Act .

Section 4.16 . Information Supplied . Except for information to be supplied by the
Company as to which no representation is made, the Registration Statement will not, at the time
it is declared effective or upon the filing of any post-effective amendment related thereto, contain
any untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements therein, in light of the circumstances under
which they were made, not misleading. The information to be supplied by UCU for inclusion in
the Proxy Statement to be sent to the stockholders of the Company in connection with the
Company Stockholders' Mecting will not, on the date the Proxy Statement is first mailed to the
stockholders of the Company or at the time of the Company Stockholders' Mecttng, contain any
untrue statement of a material fact or omit to state any material fact required to be sated therein
or necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misleading .

Section 4.17 . Finders' Fees . No investment banker, broker, finder, other intermediary
or other Person is entitled to any investment banking, broker's, finders or similar fee or
commission from UCU or any of its Subsidiaries upon consummation of the transactions
contemplated by this Agreement .

Section 4.18. Takeover Statutes . The provisions of Section 203 of the DGCL do not
apply to the Merger or the other transactions contemplated hereby. To the best of UCU's
knowledge, no other Takeover Statute applicable to UCU or any of its Subsidiaries is applicable
to the Merger or the other transactions contemplated hereby .
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Section 4 .19 .

	

Year 3000 . UCL- has i:anated a re ,rie:v and assessment of the Year 20,00
Probie.̂, with respect to itself and its Subsidiaries .. has developed a pian far addressing the Year
=000 Probiern on a timeiv basis and has to date :rrtpiernented such pian . except where UCUs
failure to do so is not reasonably iiiceiv to have a UCU Matenai Adverse Effect. Except as
-would not reasonabiv be e:nectea to have a UCU'fateriai Adverse Effect, to the knowiedee of
UCU, none of the asses or eauipmenr owned or utilized by UCU or any of its Subsidiaries will
fail to oerform because oi. or due in any y ,av to . a Year 2000 Problem . To the iarowledze of
UCU, no vendor, sunpifer or customer of LCU or any of its Subsidiaries will experience a Year
3000 Problem that, individually or to the aggregate, could reasonably be expected to have a UCU
Material Adverse Effec : .

Section 4 .20. Ownership of Companv Common Stock UCU does not "beneficially
own" (as such term is defined in Rule l3d-3 under the Exchange Act) any shares of Company
Common stock.

Section 4.21 . Defnirion of "Knowledge' . Wherever in this Agree., cnt the phrases "to
the kaowiedge .1 of UCC. ":o UCU's l-owiedsze", or similar vhrases appear, "~mowiedee" snail
mean the actual knowiedge of the senior management ofUCU.

ARTICLE V
Conduct of Business

Section 5.01 . Conduct of the Company. T-ne Company agrees that from the date hereof
until the Effective Time, (i) except as set forth in the Company Disclosure Schedule or as
otherwise expressly permitted by this Agreement, (ii) except with the prior written consent of
UCU (which consent shall not be unreasonably withheld), or (iii) except as described in the
Company's 1998 Form 10-K the Company and its Subsidiaries shall conduct their business in
the ordinary course consistent with past practice and shall use their reasonable best efforts to
preserve intact their business organizations and material relationships with third parties and to
keep available the services of their present oincers and employees (subject to ordinary and
customary retirements) . Without limiting the generahry of the foregoing, from the date hereof
until the Effective Time, except as set forth in the Company Disclosure Schedule, the Company's
1998 Form 10-K or as expressly permitted by this agreement, without the prior written consent
ofUCU (which consent shall not be unreasonably withheld), the Company will not:

(a)

	

adopt or propose any change in its articles of incorporation or bylaws
without 30 days prior written notice to UCU, or adopt or propose any such change that would be
materially adverse in any way to UCU or its stockholders ;

(b)

	

amend any term of any outstanding equity security of the Company ;

(c)

	

merge or consolidate with any other Person ;
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Id)

	

:slue. sell . pledge. dispose cf. giant. sans:e:, lease, license, guarantee .
encumber . or aumorize : . .e issuance, sale . pledge, disposition . grant . n-ansfer, lease, license .
giarantee or eicutnbrance of. (i) any snares of capital stock of the Company, or securities
convertible or exc:.an!zeaoie or exerc,.saoie for any shares of such capital stock. or any options .
warrants or other nznts of any .and to ac=re any snares of such capital stock or such
convenibie or exchangeaoie sectinties . or any other ownership interest of the Company or (ii)
except in the erdinar , course of business and it-

. a manner consistent with past practice, any
properr,,~ or assets (.irc,uding, without limitation . ov merger, consondadon. .soin-ot"f or other
dispositions of stock or assets) of the Company, except in the case of either clause (i) or (ii) ( :?)
the issuance of Company Common Stock to current or former officers, directors and employees
of the Company pursuant to the Company Stock Plans upon the exercise by such officers .
directors and employees of Company Stock Options, set forth and identified in Section 3.05 of
the Company Disclosure Schedule or awarded in accordance with clause (B) and the vesting of
Company Restricted Stock Awards set forth and identified in Section 3 .05 of the Company
Disclosure Schedule or awarded in accordance with clause (B), (B) the award of stock options or
Company Restricted Stock Awards to employees and directors, in each case under existing
Company Stock Plans ur the ordinary course of business consistent with past practice or in
connection with promotions or new employee nines in the ordinary course of business and
consistent with past practice . provided that such awards shall not exceed, in the aggregate, the
amounts set forth on Section 5 .01(4) of the Company Disclosure Statement, (C) the issuance of
Company Common Stock pursuant to the DRIP in the ordinary course of business and consistent
with .past practice . (D) the issuance of Company Common Stock pursuant to the terms of the
Company's Stock Unit Plan for Directors, and (E) pursuant to contracts or agreements in force at
the date of this Agreemeri, but in the case of (E) only to the extent set forth in Section 5 .01(d) of
the Company Disclosure Statement .

(e)

	

create or incur any material Lien on any material asset other than in the
ordinary course ofbusiness and consistent with past practce;

in any Person :
(f)

	

make any material loan, advance or capital contributions to or investments

(g)

	

declare, set aside, make or pay any dividend or other distribution, payable
in cash, stock, property or otherwise, with respect to any of its capital stock except for (i)
dividends paid on each series of Company Preferred Stock at the rates provided for by their
terms, (ii) regular guarteriy cash dividends of not more than 5.32 per share on the Company
Common Stock, and (iii) a special dividend payment to be paid, if necessary, in accordance with
the agreements in Section 6.20, or enter into any agreement with respect to the voting of its
capital stock;

(h)

	

reclassify, combine, split. subdivide or redeem, purchase or otherwise
acquire, directly or indirectly, any of its capital stock, except for (i) purchases made in
connection with the Company's DRIP, and (ii) redemption of Company Preferred Stock pursuant
to the provisions of Section 2.03(b) ;
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(i)

	

(i .) acquire tincluding, without :imitation . b ." mcger. consolidation . spin-
off or acquisition of stock or material assets) any interest in any ?=en or any division thereof or
any material assets . other

	

an accuisitions of assets i-t the erdinarv course of the COnrpanv s
regulated utility business and consistent win past practice, ,11 .) incur any matmai indebtedness
for borrowed monev or maarantee any indebtedness of another ?:-son . or issue or sell any debt
securities or warrants or ether rights to acquire any debt sec.uir.~ of the Company, except for
indebtedness for borrowed money incurred . in the ordinary course of the Company's regulated
utility business and consistent with past practice or to rennance obligations of the Company at a
lower cost of money, to refinance indebtedness in accordance with its terms or to redeem the
Company Preferred Stock or in connection with transactions otherwise permitted under this
Section . .Ol, (iii) terminate . trance) . waive any material risnts under or reeuest any material
change in . or agree to any material change in, any material Company Contract or, except in
connection with transactions pertained under this Section d.01(i), enter into any contract or
agreement material to the business, results of operations or financial condition of the Company,
taken as a whole, in either case other than in the ordinary course of the Company's regulated
utility business and consistent . with past practice, (iv) make or authorize capital expenditures
during any nscai year in excess of 110% of the aggregate amount budgeted by the Company for
such fiscal vear (together x-ith any unused nonion of the capital exnendirure budget from the
prior year if such unused portion is carried over) as disclosed to L:CL: by the Company for
capital expenditures, except for unplanned capital expenditures due to emergency conditions,
unanticipated catastrophic events . extreme weather, and unscheduled unit outages or (v) enter
into or amend any contract . agreement, commitment or arrangement that, if fully performed,
would not be permitted under this Section 5 .01(i) ;

(J)

	

make any material change with respect to accounting policies or
procedures. other than actions in the ordinary course of business and consistent with past practice
or except as allowed by changes in generally accepted accounting principles :

(k)

	

make any material Tax election or take any position on any Tax Return
filed on or after the date of this Agreement or adopt any method therefor that is inconsistent with
elections made, positions taken or methods used in preparing or none similar Tax Returns in
prior periods except as required by applicable law ;

(1)

	

extent as may be required by the contractual commitments or corporate
policies with respect to severance or termination pay in existence on the date hereof and
described in Section 5 .01(1) of the Company Disclosure Schedule, (i) increase the compensation
payable or to become payable to its oi$cers or employees (except for increases in the ordinary
course of business and consistent with past practice in salaries or wages of officers or employees
of the Company), (ii) establish, adopt, enter into or amend any collective bargaining, bonus,
profit sharing, thrift, compensation, employment, termination, severance or other plan,
agreement trust, fund, policy or arrangement for .the benefit of any director, officer or employee,
except as contemplated by this Agreement (including without limitation, Section 3 .14 hereof) or
to the extent required by applicable law or the terms of a collective bargaining agreement,
increase the benefits payable under any existing severance or termination pay policies or
employment or other agreements or (iv) take any affirmative action to accelerate the vesting of
any stock based compensation;
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55agreementor the Cr'.nSdC:1 ., . .5 contemplated hcrcby, in the caurs of the State of Missouri
toc

:n KansasCity . Missouri or the United States of America located in KansasCity, Missouri, and
herebv further irevocabiy and unconditionally waives and agrees not to plead or claim in any
such court that any such action, suit or proceeding brought in any such court has been brought in
an inconvenient forum . f' any provision of this Agreementis held to be unenforceable for any
reason. i t shall be modified rather than vo0 0 1 145 682 Tm

(shall) Tj

91 Tz

1 0 0 1 17816Tz

1 0 0 1 34

89 Tz

1 0 0 1 186 682 Tm

(modifi0 1 38

75 Tz

1 0)0Tj

44 Tz

1 0 0 1 387 682 Tm

(:^,) Tj

83 Tz

1 0 0 1 400 682 Tm

(order) Tj

66 Tz

1 0 0 1 429 682 Tm

(to) Tj

85 Tz

1 0 0 1 442 682 Tm

(achieve) Tj

77 Tz

1 0 0 1 482 681 Tm

(the) Tj

72 Tz

1 0 0 1 501 681 Tm

(intent) Tj

83 Tz

1 0 0 1 532 681 Tm

(of) Tj

1 0 0 1 546 682 Tm

(the) Tj

73 Tz

1 0 0 1 96 668 Tm

(parties) Tj

66 Tz

1 0 0 1 133 668 Tm

(to) Tj

72 Tz

1 0 0 1 148 668 Tm

(the) Tj

80 Tz

1 0 0 1 167 668 Tm

(extent) Tj

81 Tz

1 0 0 1 202 668 Tm

(possible) Tj

16 Tz

1 0 0 1 242 668 Tm

(.) Tj

50 Tz

1 0 0 1 255 668 Tm

(L-i) Tj

88 Tz

1 0 0 1 270 668 Tm

(any) Tj

83 Tz

1 0 0 1 292 668 Tm

(event) Tj

33 Tz

1 0 0 1 318 668 Tm

(.) Tj

55 Tz

1 0 0 1 326 668 Tm

(all) Tj

80 Tz

1 0 0 1 343 668 Tm

(other) Tj

81 Tz

1 0 0 1 372 668 Tm

(provisions) Tj

83 Tz

1 0 0 1 427 668 Tm

(of) Tj

66 Tz

1 0 0 1 442 668 Tm

(this) Tj

94 Tz

1 0 0 1 464 6

55 Tz
A1 0 0 1 326 668 Tm

(all) Tj

80 Tz

1 0 0 1 343 668 Tm

(other) Tj

81 Tz

1 0 0 1 372 668 Tm

(prov0 1 96 654 Tm

(deeme0)0 1 427 66

1 0 0o1) Tj

66 Tz

1 0 0 1 442 668 Tm

(this) Tj

94 Tz

1 0 0 1 464 668 Tm

(Agree184 654 Tm

(enfo1 0 0 1 522 668 Tm

(shall) Tj

91 Tz

1 0 0 1 550 668
T1 0 0 1 25

100 Tz

1 0 0 1 96765Tz

1 0d0 1 273T6

73 Tz
e1 0 0 1 137765Tz

1 0v0 1 30Tj

88 Tz

1 0 0 1 163 654 Tm

(and) Tj

83 Tz

1 0 0 1 184 654 Tm

(enfo1 133 626 Tm

(Secti1 0 0 1 240 0 1 174 6to) Tj

7) Tj

770T0 1 256061 180
6(the) Tj

77 Tz

1 0 0 1 273061 195
6(exte

(.) Tj

2000 Tz

1 0 0 1 0 792 Tm

(	) Tj

109 Tz

1 0 0 1 208 627 Tm

(-Usiemen
)83 Tz

1 0 0 1 13316267 627 Se

(.) Tj

2000 Tz

1 0 0 1 0 792 Tm

(	) Tj

85 Tz

1 0 0 1 279 626 Tm

(Neither) Tj

661T19516270 1
31.) Tj

2000tTz
)1Tj
096 0 

1 0 0 1�) Tj

109 Tz

1 0 0 1 208 627 Tm

(-Usieme39) 62

33

(no1)0 0 1 267 621 0 0 1.

	


