BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Gascosage
)


Electric Cooperative and Three Rivers Electric
)


Cooperative for Approval of a Written Territorial
)

Agreement Designating the Boundaries of Each
)
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Electric Service Supplier within Camden, Cole,
)

Franklin, Gasconade, Maries, Miller, Moniteau,
)

Osage, Phelps & Pulaski Counties, Missouri
)

LIST OF ISSUES, STAFF’S STATEMENT OF POSITIONS,

ORDER OF OPENING STATEMENTS, ORDER OF

WITNESSES AND ORDER OF CROSS-EXAMINATION

List Of Issues And Statements Of Positions

Staff’s List of Issues and Statement Of Positions:

1. Should the Commission approve the Territorial Agreement between Three Rivers and Gascosage as not detrimental to the public interest?


Answer:  The Commission should approve the Territorial Agreement between Three Rivers And Gascosage as being not detrimental to the public interest if the Commission in its Report And Order directs Three Rivers and Gascosage to amend their Territorial Agreement to address those concerns raised by the Staff that the Commission adopts as being well taken, and the Commission addresses those concerns in its findings of fact and conclusions of law. 

2.
Does Commission approval of the Territorial Agreement between Three Rivers and Gascosage in any way affect or diminish the rights and duties of any supplier not a party to the agreement or of any electrical corporation authorized by law to provide service within the boundaries designated in such Territorial Agreement?


Answer:  No, under Section 394.312.5 RSMo. 2000.  But among other reasons due to State ex rel. Ozark Border Elec. Cooperative v. Public Service Comm’n, 924 S. W. 2d 597 (Mo.App. 1996), should the Commission decide to approve the Territorial Agreement, the Commission’s Report And Order should state that the Commission’s approval of the Territorial Agreement is not intended to any way affect or diminish the rights and duties of any supplier not a party to the agreement or of any electrical corporation authorized by law to provide service within the boundaries designated in such territorial agreement.


AmerenUE has indicated that since it has a Commission approved Territorial Agreement with Gascosage, its concern in this proceeding relates to Article 4 of the Territorial Agreement between Three Rivers and Gascosage, which addresses Three Rivers serving within municipalities, but its concern does not include Article 3, which addresses Gascosage serving within municipalities.  The Staff’s issues are not limited to Article 4 of the Territorial Agreement between Three Rivers and Gascosage.  The concerns that the Staff has respecting the language in Article 4 that the rural electric cooperative may serve within municipalities located in that particular rural electric cooperative’s exclusive service area, pursuant to the Territorial Agreement at issue, also applies to the same language in Article 3.

3. Whether under Section 394.312.2 RSMo. 2000 (see also Section 394.315.2 RSMo. 2000), if the Commission approves the Territorial Agreement between Three Rivers and Gascosage, is either Three Rivers or Gascosage, by virtue of the Territorial Agreement, authorized to serve in any municipality that is not identified in the Territorial Agreement as having granted to Three Rivers or Gascosage authority to operate within the corporate boundaries of that municipality?  (What is the effect of Sections 394.312.2 and 394.315.2 RSMo. 2000 on a rural electric cooperative’s authority to serve in a municipality of greater than 1500 inhabitants, notwithstanding the provisions of Section 394.020 RSMo. 2000 and Section 394.080 RSMo. 2000 to the contrary?)

Answer:  It may be argued that under Section 394.312.2 RSMo. 2000, neither Three Rivers nor Gascosage is authorized to serve in any municipality not identified in the Territorial Agreement as having granted to Three Rivers or Gascosage authority to operate within the corporate boundaries of that municipality.  The Territorial Agreement does not identify any municipality within the area covered by the Territorial Agreement as having granted any powers to either Three Rivers or Gascosage to operate within the corporate boundaries of that municipality.  Thus, if, subsequent to the execution of the Territorial Agreement, Three Rivers or Gascosage obtains authority to operate within the corporate boundaries of a municipality, or if Three Rivers or Gascosage presently has authority to operate within the corporate boundaries of an unidentified municipality, Three Rivers or Gascosage would need to amend the Territorial Agreement, and obtain the Commission’s approval of the amendment, in order to be authorized to serve within the corporate boundaries of the municipality.  Should the Commission decide to approve the Territorial Agreement, the Commission’s Report And Order should state whether the Commission is intending, by virtue of its approval of the Territorial Agreement, to authorize either Gascosage or Three Rivers to serve in municipalities not identified in the Territorial Agreement, which presently have granted, or in the future may grant, to Three Rivers or Gascosage authority to operate within the corporate boundaries of that municipality.  

4. Should the Commission adopt the language proposed in the rebuttal testimony of AmerenUE witness Larry Merry for Article 4 of the Territorial Agreement between Three Rivers and Gascosage?

Answer:  The Staff takes no position at this time on AmerenUE’s proposed language for Article 4 of the Territorial Agreement to whatever extent AmerenUE’s proposed language is not intended to address the issues raised by the Staff.  The Staff is interested in seeing how the issue respecting AmerenUE’s proposed language may develop at the evidentiary hearing scheduled for January 7, 2005.

5.
May Three Rivers and Gascosage terminate the Territorial Agreement without the authorization of the Commission?


Answer:  Article 11 of the Territorial Agreement provides that the Territorial Agreement may be terminated by mutual consent of Gascosage and Three Rivers, and that the termination of the Territorial Agreement shall be effective on the date on that the Commission receives notice, signed by both Gascosage and Three Rivers, of their decision to terminate the Territorial Agreement.  If the Commission believes that its approval is, or should be, required for the Territorial Agreement to be terminated, the Commission should address this matter in its Report And Order.
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