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RESPONSE OF INTERVENOR US  DEPARTMENT OF ENERGY TO STAFF’S SUGGESTIONS IN SUPPORT OF STIPULATION AND AGREEMENT
COMES NOW, Intervenor United States Department of Energy (“DOE” or “USDOE”) and files its RESPONSE TO STAFF’S SUGGESTIONS IN SUPPORT OF STIPULATION AND AGREEMENT and respectfully states:

On May 10, 2005, the Staff of the Commission filed it’s Suggestions in Support of Stipulation and Agreement (Suggestions). The Commission by Order has granted any party an opportunity to respond or comment on such filing by May 27, 2005.
First, Staff’s Suggestions has been of assistance to Intervenor DOE in explaining the background of this proceeding and to some extent how the signatory parties arrived at their Stipulation as well as in clarifying what the Stipulation does and does not do. However, Intervenor DOE in its review of the Staff’s Suggestions, the Stipulation and Agreement, the attachments thereto and in reviewing a great deal of discovery responses filed herein believes that there are a number of questions and issues
 which need to be carefully considered.

1. Staff’s Suggestions Fail To Explain The Basis For The Signatory Parties Invoking The Commission’s Rule 4 CSR  240-2.115 In This Proceeding Or Adequately Explaining the Commission’s Jurisdiction Over The Stipulation and Agreement.
DOE submits that parties to the Stipulation and Agreement have inappropriately invoked Commission Rule 4 CSR 240-2.115 relating to Stipulations and Agreements.  Although Kansas City Power & Light (“KCPL”) requested that the Commission approve the Stipulation and Agreement, the Staff has not made clear how the Stipulation and Agreement is before the Commission under Rule 4 CSR 240-2.115. That Rule provides as follows: “(1) Stipulation and Agreement (A) The parties may at any time file a stipulation and agreement as a proposed resolution of all or any part of a contested case”. (Emphasis supplied).  The Rule clearly does NOT provide that merely filing with the Commission a Stipulation and Agreement that was reached outside of a formal proceeding can commence a case. Not all of the parties in such a case are even known at the time of such filing and certainly may not have been participants in any negotiations leading up to such an agreement. That is exactly what happened here. This case was commenced by the filing of a Stipulation and Agreement by and between KCPL and certain customers of KCPL and the Staff and Public Counsel.  However, no application has been filed by KCPL or any other party to the Stipulation and Agreement in accordance with 4 CSR 240-2.060, thereby invoking the Commission’s jurisdiction.  Staff in its Suggestions has not addressed the point raised by Concerned Citizens of Platte County and Sierra Club of how the Commission’s jurisdiction was invoked to approve a bare Stipulation and Agreement among certain signatory entities since no application or general rate increase request has been filed.
  We submit this is an important issue that needs to be addressed and answered.
2. Staff Has Not Addressed How the Collaborative Process Provides a Basis or Authority for Filing the Stipulation and Agreement
Staff has not addressed in its Suggestions the authority of the Commission to consider the instant Stipulation and Agreement in the context of a collaborative process absent an application by the parties to the Stipulation in which 4CSR 240-2.115 is properly invoked and where all affected parties have a reasonable opportunity to review the Stipulation and all supporting documents.  Staff in its Suggestions referred to four instances which it states involved “alternative regulation”, two apparently were never adopted, and another evidently occurred in the context of a rate case and the final one the Staff failed to provide a citation.  Staff admits that these instances are dissimilar to the very comprehensive Regulatory Plan proposed by KCPL.  Other than these four instances which Staff characterizes as alternative regulation (the basis for which is unidentified), Staff does not cite any Missouri statute which gives the Commission jurisdiction to approve a Stipulation and Agreement regarding a Regulatory Plan, particularly where the Stipulation and Agreement of a Regulatory Plan is not presented within the context of a case filed with the Commission.  That is the situation in the instant case which is a post facto filing. 
3. Staff Suggestions Fail To Address How There Has Been Adequate Demonstration Of A Need For Baseload Capacity In This Case 
Staff’s Suggestions state that it has agreed that it is prudent for KCPL to construct a baseload coal-fired generating unit with an in service date of 2010.
  Staff, however, admits that had Chapter 22 of its Rules not been suspended it would have been in a better position to determine KCPL’s need for additional base load capacity.
 Additionally, KCPL was apparently not as forthcoming as Staff thought it should be with load and resource information.
  Staff states : “Information was provided only if and after participants requested it.”
 Staff states that in the months in which the parties were engaged in Cases EO-2004-0577 and EW-2004-0596 “no participant credibly demonstrated that baseload capacity will not be needed by approximately 2010. . .”
 [Emphasis added]   We submit this is not the same as KCPL demonstrating that baseload capacity will be needed.  Case EO-2005-0329 is a separate docket in which the Commission is requested to approve a Stipulation and Agreement. There appears to be nothing thus far in the record in this case to provide the Commission or the parties sufficient information about KCPL’s need for additional generation resources upon which to conclude that the Commission should approve the Stipulation and Agreement in which there is built into the Stipulation an assumption for need. Staff noted that KCPL is required to file a resource plan consistent with Chapter 22 of the Commission’s Rules by July 5, 2006.
 That is after the scheduled filing by KCPL of its first rate case in early 2006. It would appear to be preferable for the parties to either wait until KCPL files its resource plan before agreeing to KCPL’s baseload requirements or for KCPL to provide the Commission with the resource planning facts necessary to conclude that baseload capacity will be needed. We submit the Suggestions and Stipulation do not permit such a finding by the Commission, indeed if one is even needed.

4. Staff’s Suggestions Do Not Demonstrate That Additional
Amortization is Needed to Maintain Financial Ratios
Staff in its Suggestions stated that it and the other parties agreed “to support an additional amortization amount added to KCPL’s cost of service in a rate case, when the projected cash flows resulting from KCPL’s Missouri jurisdictional operations, as determined by the Commission, fail to meet or exceed the Missouri jurisdictional portion of the lower end of the top third of the Standard and Poor’s BBB range.”
   DOE submits that the Commission can certainly take notice that controlling expenses requires making difficult and tough decisions to curtail programs that management has bought into or reduce unneeded staff to whom management may feel loyalty.  We submit that only when facing financial risk will these difficult decisions likely be made.  When the safety net of the possibility of a potential bailout is available, difficult management decisions may be more unlikely.  Staff noted that as long ago as Case No. EM-2001-464 KCPL agreed to maintain its debt at investment grade.  Certainly at that time KCPL knew or should have known that it was going to need additional baseload plant in the not too distant future.  KCPL has not demonstrated how it tried but was unable to adequately prepare itself for the financial requirements of constructing baseload plant, and the Stipulation is silent on this point. KCPL has asked, and the Signatory Parties have apparently agreed to potentially place part of KCPL’s management burden with its ratepayers.  If so, we submit that may not be in the public interest.
5. Staff in its Suggestions Has Failed to Adequately Explain or Substantiate Signatory Parties Positions on Prudency
In its Application to Intervene, DOE raised its concerns regarding the Commission being asked to approve a Stipulation and Agreement which included an agreement that “that in future cases, [the signatories] will not take positions that investments in certain infrastructure additions or improvements should be excluded from rate base on the grounds that the projects were not necessary or timely, or that alternative fuels should have been used by KCPL” 
   Staff Suggestions stated that Staff would address in Section “IX Preapproval” the objections raised by DOE.
 DOE does not believe that Staff has adequately addressed DOE’s concerns. Clearly, DOE not being a signatory to the Stipulation and Agreement is not bound by its terms.  However, many of the principal parties as signatories to the instant Stipulation and Agreement in any subsequent case involving a contention of imprudent planning will be bound by the Stipulation and Agreement which may make a case of imprudence more difficult to pursue by those parties who may wish to do so.  Although the Commission is apparently not being asked to find the Stipulation and Agreement is just and reasonable, we submit that it may need to determine if it is in the public interest. DOE suggests that it is implicit that if the Commission approves the Stipulation and Agreement then the presumption (albeit, rebuttable) against other affected parties may be high indeed.
As with the offer of increased amortization expense addressed above, an agreement that the Signatories will not take positions that investments in the infrastructure additions or improvements should be excluded from rate base on the grounds that the projects were not necessary or timely, or that alternative fuels should have been used shifts the burden unreasonably to other parties. Prudence, DOE submits, requires a constant evaluation of projects to determine that in the light of existing circumstances projects that were prudent when planned remain prudent.  The Signatory Parties should want KCPL to make certain on a daily basis that its plans remain prudent.  Asking the Signatory Parties to agree to the infrastructure plans appears to be a management decision that the Signatory Parties may be in no position to either reasonably evaluate or monitor. Staff points to the sections of the Stipulation and Agreement on Resource Plan Monitoring, III B. 1. o and Cost Control, III B 1. q. as protection against imprudent expenditures during construction.  Intervenor DOE agrees that it is imperative that KCPL have an adequate cost control system in place. With regard to the Resource Plan Monitoring, Intervenor DOE also agrees that such a plan is essential, especially since KCPL plans to use the monitoring plan to determine if the Resource Plan should be modified because of changed factors and circumstances.
  The Staff indicates its approval
 of a part of the monitoring plan that allows any Signatory Party that has concerns regarding KCPL’s Resource Plan to notify KCPL and KCPL then will notify the Signatory Parties and schedule a meeting at which the parties will attempt to agree on how the Resource Plan should be modified.
  USDOE has two concerns with this part of the monitoring plan.  First, it is unclear how a Signatory Party other than KCPL would know if something is going wrong with the Resource Plan so that KCPL needs to be modify the Plan.
.  Secondly, DOE is concerned that this appears to put the Signatory Parties in the position of attempting to manage KCPL and also appears to have the effect of relieving KCPL of some of its management responsibility.
6. DOE Agrees with Staff’s Suggestions that DOE and other Affected Parties Are Not Bound By The Stipulation and Agreement
Assuming arguendo that the Commission approves the Stipulation filed herein, DOE submits that neither DOE nor any other affected ratepayer of KCPL is bound by any of its terms. This seems to be clearly supported in Staff’s Suggestions. It is the position of DOE that when and if KCPL files for an increase in its rates that all issues relative to the just and reasonableness of such rates will be in issue before the Commission. The authority rests with the Commission to determine just and reasonableness of rates which cannot be avoided by a Stipulation and Agreement among certain parties. 
WHEREFORE, Intervenor DOE respectfully submits this Response to Staff’s Suggestions In Support of Stipulation and Agreement filed on May 17, 2005.
Respectfully submitted this 27th day of May 2005.
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� Intervenor does not mean to imply that Issues raised here in Response to Staff are ALL Issues that may need to be raised at the hearing and in Post Hearing Briefs if allowed.


� KCPL appears to have responded in good faith to all of Intervenor DOE’s Discovery in a timely manner. The resulting responses are massive in size and in detail.


� Concerned Citizens of Platte County and Sierra Club’s Objections to Stipulation Filed by Kansas City Power and Light, p. 2


� Staff Suggestions, p. 29.


� DOE does not mean to imply that it is opposed to KCPL building such baseload capacity. The Staff’s Suggestions and the underlying Stipulation and Agreement do not appear to support such building of plant. However, under the holding in State ex rel Harline v. Public Service Commission, 343 S.W. 2d 177 (Mo. App. 1960), it appears KCPL does not need to seek Commission approval to build such baseload capacity in its certificated area. USDOE is instead concerned with the need for KCPL to prove the reasonableness and prudency of any costs relating to such plant, that costs relating to the plant not be allowed until such time as the plant goes into service and that any rates based on such costs be just and reasonable and not be unduly discriminatory. 


�  Staff Suggestions, p. 8


� Id, p.8.


� Id, p. 7


� Staff Suggestions, p. 9


� See preceding Footnote 5 discussing the State ex rel Harline case.


� Id, p. 21


� DOE Application to Intervene, Page 3, par. 11.


� Staff Suggestions, p. 5


� Stipulation and Agreement, p. 26


� Staff Suggestions, p. 31


� Stipulation and Agreement, p. 26


� In a Data response to DOE KCPL said this had not been worked out yet.
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