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PUBLIC COUNSEL'’S INITIAL BRIEF

l. Introduction.

This matter is again before the Commission, with the Commission mandated to
take action consistent with the opinion of the Western District Court of Appeals. There
are three substantive issues' that the Commission must address in order to comply with
the opinion and mandate. First, at what date should the initial accumulation period
begin? Second, what is the difference between the amounts accumulated from June 1 and
the amounts accumulated from the appropriate beginning date? Third, how should a
refund of that difference be accomplished?

These are not terribly complex or difficult questions. The first question is entirely
one of law, and the third is entirely one of policy. None of the facts necessary to resolve
any of the three appear to be in dispute, and the only need for additional evidence is on

the quantification of the difference in the second question. Even on that question, Public

! Based upon discussions on the record at the prehearing conference, it may be that
KCPL-GMO, f.k.a. Aquila, will argue in its initial brief for the opportunity to make a
new record in order to convince the Court of Appeals that the Court erred. If so, that will
be an additional issue that Public Counsel will address in its reply brief.



Counsel does not anticipate that the parties will disagree on the facts; it is simply a matter
of getting the facts in the record so that the Commission can proceed with a refund.

The remainder of this brief will briefly address each of these three issues.

11. At what date should the initial accumulation period begin?

The Court of Appeals found that the accumulation period cannot begin at a point
prior to the effective date of the Commission’s approval of the FAC tariffs, which was
July 5, 2007. The Court’s opinion is very clear on this point, and that opinion is now the
law of the case. No amount of argument and no additional evidence can change that
result. But simply concluding that the accumulation period cannot have begun before
July 5 does not fully resolve the question.

Commission regulations 4 CSR 240-3.161(1)(G) and 4 CSR 240-20.090(1)(1)
provide that: “True-up year means the twelve (12)-month period beginning on the first
day of the first calendar month following the effective date of the commission order

approving a RAM ....” Thus the appropriate date on which to begin the initial
accumulation period is the “first day of the first calendar month following” July 5, 2007,
or August 1, 2007. Beginning on a day other than the first day of a calendar is against the

Commission’s rules.

I1l. What is the difference between the amounts accumulated from June 1 and the

amounts accumulated beginning on August 1?

This is a question of fact that must be established through an evidentiary hearing

or through a stipulation of facts, and is thus outside the scope of this brief.



1\VV. How should a refund be accomplished?

Because rates set pursuant to an FAC are explicitly made interim, subject to
refund, the FAC itself provides a mechanism for refunding the amounts collected through
unlawful retroactive ratemaking. The Commission should order KCPL-GMO to include
a credit for all amounts collected for changes in fuel and purchased power expense
between the dates of June 1, 2007 and July 31, 2007 in its calculation of its next fuel
adjustment filing. In addition, consistent with Section 386.266.4(2) and 4 CSR 240-
20.090(5)(A), such refunded amounts should include interest at Aquila’s short-term

borrowing rate.

Respectfully submitted,
OFFICE OF THE Public Counsel
/s/ Lewis R. Mills, Jr.

By:

Lewis R. Mills, Jr.  (#35275)
Public Counsel

P O Box 2230

Jefferson City, MO 65102
(573) 751-1304

(573) 751-5562 FAX
lewis.mills@ded.mo.gov




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been emailed to parties of record this

31st day of August 2010.

General Counsel Office
Missouri Public Service
Commission

200 Madison Street, Suite 800
P.O. Box 360

Jefferson City, MO 65102
GenCounsel@psc.mo.gov

Coffman B John

AARP

871 Tuxedo Blvd.

St. Louis, MO 63119-2044
john@johncoffman.net

Comley W Mark

City of Kansas City, Missouri
601 Monroe Street., Suite 301
P.O. Box 537

Jefferson City, MO 65102-0537
comleym@ncrpc.com

Hollifield Major Frank
Federal Executive Agencies
AFCESA/ULT

139 Barnes Drive, Suite 1
Tyndall Air Force Base, FL
32403-5319
frank.hollifield@tyndall.af.mil

Swearengen C James
KCP&L Greater Missouri
Operations Company

312 East Capitol Avenue
P.O. Box 456

Jefferson City, MO 65102
LRackers@brydonlaw.com

Mills Lewis

Office of the Public Counsel
200 Madison Street, Suite 650
P.O. Box 2230

Jefferson City, MO 65102
opcservice@ded.mo.gov

Woodsmall David

AG Processing, Inc

428 E. Capitol Ave., Suite 300
Jefferson City, MO 65101
dwoodsmall@fcplaw.com

Steinmeier D William

City of St. Joseph, Missouri
2031 Tower Drive

P.O. Box 104595
Jefferson City, MO 65110-
4595

wds@wdspc.com

Cooper L Dean

KCP&L Greater Missouri
Operations Company
312 East Capitol

P.O. Box 456

Jefferson City, MO 65102
dcooper@brydonlaw.com

Boudreau A Paul

KCP&L Greater Missouri
Operations Company
312 East Capitol Avenue
P.O. Box 456

Jefferson City, MO 65102
PaulB@brydonlaw.com

Williams Nathan

Missouri Public Service
Commission

200 Madison Street, Suite 800
P.O. Box 360

Jefferson City, MO 65102
Nathan.Williams@psc.mo.gov

Conrad Stuart

AG Processing, Inc

3100 Broadway, Suite 1209
Kansas City, MO 64111
stucon@fcplaw.com

Finnegan D Jeremiah
County of Jackson, Missouri
3100 Broadway, Suite 1209
Kansas City, MO 64111
jfinnegan@fcplaw.com

Carter C Diana

KCP&L Greater Missouri
Operations Company
312 E. Capitol Avenue
P.O. Box 456

Jefferson City, MO 65102
DCarter@brydonlaw.com

Mitten L. Russell

KCP&L Greater Missouri
Operations Company
312 E. Capitol Ave

P.O. Box 456

Jefferson City, MO 65102
rmitten@brydonlaw.com



Gilbreath A Lisa

KCP&L Greater Missouri
Operations Company

4520 Main, Suite 1100
Kansas City, MO 64111
Igilbreath@sonnenschein.com

Woods A Shelley

Missouri Department of Natural
Resources

P.O. Box 899

Jefferson City, MO 65102-0899
shelley.woods@ago.mo.gov

Carew S Koriambanya

The Commercial Group

2400 Pershing Road, Suite 500
Crown Center

Kansas City, MO 64108
carew@bscr-law.com

Byrne M Thomas

Union Electric Company
1901 Chouteau Avenue
P.O. Box 66149 (MC 1310)

St. Louis, MO 63166-6149

AmerenUEService@ameren.com

Blanc D Curtis

KCP&L Greater Missouri
Operations Company

P.O. Box 418679

Kansas City, MO 64141-9679
Curtis.Blanc@kcpl.com

Woodsmall David

Sedalia Industrial Energy
Users Association

428 E. Capitol Ave., Suite 300
Jefferson City, MO 65101
dwoodsmall@fcplaw.com

Chamberlain D Rick
The Commercial Group
6 NE 63rd Street, Ste. 400

Oklahoma City, OK 73105
rdc_law@swbell.net

Zobrist Karl

KCP&L Greater Missouri
Operations Company

4520 Main Street, Suite 1100
Kansas City, MO 64111
kzobrist@sonnenschein.com

Conrad Stuart

Sedalia Industrial Energy
Users Association

3100 Broadway, Suite 1209
Kansas City, MO 64111
stucon@fcplaw.com

Lowery B James

Union Electric Company

111 South Ninth St., Suite 200
P.O. Box 918

Columbia, MO 65205-0918
lowery@smithlewis.com

/s/ Lewis R. Mills, Jr.




