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BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 
 
In the matter of Union Electric Company,  ) 

d/b/a AmerenUE’s Tariffs to Increase Its  ) Case No. ER-2011-0028 

Annual Revenues for Electric Service  ) 

 

REPLY TO RESPONSE TO MOTION TO COMPEL  

RESPONSES FROM NORANDA ALUMINUM 

 

 COMES NOW the Midwest Energy Users’ Association (“Applicants”), pursuant 

to 4 CSR 240-2.090(8) of the Missouri Public Service Commission’s Rules of Practice 

and Procedure, and for its Reply to the Response to MEUA’s Motion to Compel 

respectfully state as follows: 

 1. Interestingly, despite an opportunity to response, Noranda provides no 

response regarding its attempts to file testimony while not a party to the case or its 

repeated refusal to engage in the joint discovery conference with the presiding officer to 

this case.  Such assertions should be taken as facts and, contrary to Noranda’s current 

pleas, do demonstrate Noranda’s “apparent distain for the Commission’s discovery 

rules.” 

2. In an effort at brevity, MEUA will only address Noranda’s objection 

related to Data Request Nos. 2, 3 and 4.  In Data Request No. 2, MEUA seeks the CRU 

information used by Mr. Fayne to determine the relative cost of electricity of the 

domestic aluminum smelters.  In Data Request Nos. 3 and 4, MEUA seeks the same 

information for the cost of alumina and the cost of labor. 

 2. Without any discussion of the burden, Noranda simply asserts that 

providing such information is unduly burdensome.  Such objection is laughable in that 
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Noranda provided this exact information, pertaining to the cost of electricity, to Mr. 

Fayne.  As he noted during cross-examination in the last case, the CRU data is extracted 

by Noranda and provided to Mr. Fayne.  As such, Noranda is capable, when motivated, to 

provide the requested information without any burden.  Certainly, information provided  

 3. Next, Noranda claims that it is bound, by contract, not to publish this 

information.  MEUA is not asking Noranda to “publish” this material.  Rather, much as it 

gave this information to its witness, MEUA is asking that it be provided the same 

information. 

 4. Finally, Noranda asserts that the information is publicly available and 

would require “extraordinary financial expense” to provide.  Despite such claims, 

Noranda fails to document the “extraordinary financial expense” involved in providing 

this information.  Rather, Noranda simply spouts platitudes in the hopes that it will 

relieve it of the need to provide information contrary to its position.  It is apparent, from 

Mr. Fayne’s schedule, that Noranda has access to the CRU data and has provided that 

information to its witness.  Such information should have been provided as a workpaper 

over two months ago.  Absent making such information accessible through discovery, the 

Commission should strike the testimony of Mr. Fayne. 

 5. In Data Request Nos. 5 and 6, MEUA simply asks for the definition used 

by Noranda’s witness Smith.  Now, Noranda claims that such a request is overly broad. 

 6. Throughout its testimony, Noranda claims it is at a cost disadvantage as it 

applies to the cost electricity.  In Data Request No. 12, MEUA merely seeks to discovery 

if Noranda believes that it has offsetting cost advantages.  Now, Noranda tries to shield 

such information simply because it was discussed with counsel.  MEUA is not seeking to 
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breach the attorney / client privilege, but rather to seek Noranda’s understanding of its 

competitive advantages.  Under Noranda’s attorney / client privilege, Noranda could 

shield itself from answering any discovery by simply discussing with counsel. 

 7. Data Request Nos. 13, 14, 15 and 17 all seek Noranda admissions 

regarding its stock price and the LME cost of alumina.  Noranda claims that such requests 

are designed to harass.  On the contrary, MEUA seeks information related to Noranda’s 

stock price because the recent rapid escalation in that price is contrary to Noranda’s 

current assertions that the New Madrid smelter is financially troubled by the price 

electricity.  MEUA seeks information related to the LME cost of alumina because, as Mr. 

Fayne recognizes, alumina is a commodity with all smelters being price takers.  As such, 

any increase in the LME price of alumina will directly result in an increased profit to 

Noranda.  Furthermore, several of the domestic smelters mentioned by Mr. Fayne have a 

price of electricity that is tied directly to the LME price of alumina. 

 8. Finally, in order to avoid any further delays, MEUA asks that the 

Commission order Noranda to respond to each and every data request by the end of the 

day on Thursday, April 21. 

 WHEREFORE, MEUA respectfully requests that the Commission either compel 

responses to the discovery of strike the testimony of the Noranda witnesses. 
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Respectfully submitted, 

 

David L. Woodsmall, MBE #40747 

428 E. Capitol, Suite 300 

Jefferson City, Missouri 65101 

(573) 635-2700 

Facsimile: (573) 635-6998 

Internet: dwoodsmall@fcplaw.com 

 

ATTORNEY FOR THE MIDWEST 

ENERGY USERS’ ASSOCIATION 

 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that I have this day served the foregoing pleading by email, 

facsimile or First Class United States Mail to all parties by their attorneys of record as 

provided by the Secretary of the Commission. 

 

 

       

      David L. Woodsmall 

 

Dated: April 19, 2011 
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