BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Joint Application of City of
)

Thayer, Missouri and Howell-Oregon Electric
)

Cooperative, Inc., for an order approving the

)
Case No. EO-2003-0518

change in electric supplier for
 certain customers
)

for reasons in the public interest


)

STAFF RECOMMENDATION AND MOTION FOR

 COMMISSION ORDER DIRECTING RESPONSE BY JOINT APPLICANTS


Comes now the Staff of the Missouri Public Service Commission (Staff) and files its recommendation respecting the Joint Application of the City of Thayer, Missouri (City of Thayer) and the Howell-Oregon Electric Cooperative, Inc. (Howell-Oregon Coop).  As is indicated by the attached Staff recommendation, Attachment A, the Staff is not opposed to what appears to be the purpose of the Joint Application, but the Applicants need to clarify their Joint Application and respond to the matters addressed in this pleading.  The Staff, therefore, requests that the Commission order the City of Thayer and Howell-Oregon Coop to clarify their Joint Application by responding to the matters raised in the instant pleading, in particular, why their Joint Application should not be deemed to constitute an amendment of the Territorial Agreement and, therefore, require the procedures in Section 394.312.3 RSMo 2000.
  Should the Commission issue such an order, the Staff would respond to the filing of the Applicants.  In support thereof, the Staff states as follows:

1.
The Joint Application requests a Commission order approving a change of electric supplier for the Thayer High School.  But the Applicants are in essence seeking authorization to change the electrical supplier not just for the existing Thayer High School, but also for any new facilities being built, or to be built, on 35 acres of property owned by the Thayer R-II School District, where the Thayer High School is located.  At present, an elementary school is being constructed by Thayer R-II School District on the 35 acres of property owned by the Thayer R-II School District, where the Thayer High School is located.  The Commission should direct the Applicants to address whether in considering the treatment of the 35 acres of property owned by the Thayer R-II School District, the relevant consideration is that the customer would be the same for structures on the 35 acres or the individual structures themselves are the relevant focus of analysis.  See Sections 91.025, 394.315 and 386.800. 

2.
Section 394.312 provides that competition to provide retail electric service, as between rural electric cooperatives, electrical corporations and municipally owned utilities may be displaced by written territorial agreements.  Section 394.312.2 states, in part, that “[t]he commission shall base its final determination upon a finding that the commission’s designation of electric service areas is in the public interest.”  Section 394.312.3 provides as follows: 

The provisions of sections 386.310, RSMo, and 393.106, RSMo, and sections 394.160 and 394.315 to the contrary notwithstanding, before becoming effective, all territorial agreements entered into under the provisions of this section, including any subsequent amendments to such agreements, or the transfer or assignment of the agreement or any rights or obligations of any party to an agreement, shall receive the approval of the public service commission by report and order. Applications for commission approval shall be made and notice of such filing shall be given to other electrical suppliers pursuant to the rules and regulations of the commission governing applications for certificates of public convenience and necessity. Unless otherwise ordered by the commission for good cause shown, the commission shall rule on such applications not later than one hundred twenty days after the application is properly filed with the secretary of the commission.  [Emphasis supplied.]

Section 394.312.4 provides as follows:

The commission shall hold evidentiary hearings to determine whether such territorial agreements should be approved or disapproved. The commission may approve the application if it shall after hearing determine that approval of the territorial agreement in total is not detrimental to the public interest. Review of commission decisions under this section shall be governed by the provisions of sections 386.500 to 386.550, RSMo. 

3.
The Joint Applicants entered into a Territorial Agreement approved by the Commission in a Report And Order issued February 28, 1992 in Case No. EM-92-157, 1 Mo.P.S.C.3d 278.  There is no investor-owned public utility with a certificated service territory including any portion of the area covered by the Territorial Agreement.  Paragraph 8 of the Territorial Agreement states:

Neither the boundaries described by this Agreement nor any term of this Agreement may be modified, repealed, or changed except by writing mutually approved by the respective governing bodies of the parties and by the Missouri Public Service Commission, except the City and Cooperative may agree in writing on a case-by-case basis to allow any structure to receive service from one party even though the structure is located in the territory of the other.  Each such instance will be treated as an addendum to this Agreement and a copy of the addendum supplied to the Public Service Commission.  [Emphasis supplied.]

4.
The Applicants state at paragraph 4 on page 3 of their Joint Application:

Applicants file a Customer Exchange, which simply transfers the right of providing electric service to the Thayer High School from the City to the Cooperative.  Attached as Exhibit 3.  Applicants do not change the boundaries, as set forth in the existing Territorial Agreement between Applicants, for the exclusive electric service territories of each electric service supplier with respect to service to the Thayer High School located on East Highway 142 in Thayer, Missouri.  [Bold face type and underlining in Joint Application; Italics added.]

Applicants do not indicate whether any boundaries set by the Territorial Agreement approved in Case No. EM-92-157 are being changed as a result of the 35 acres of property owned by the Thayer R-II School District being served by Howell-Oregon Coop rather than by the City of Thayer. 

5.
Recital F, at page 1, and Paragraph 2, at page 2, of Addendum No. 1 To The Territorial Agreement note that “Thayer High School borders the existing Territorial Agreement boundaries.”  

6.
The Joint Applicants state at paragraph 3 on page 3 of their Joint Application that they seek an order from the Commission approving a change in electrical supplier for the Thayer High School, from the City of Thayer to the Howell-Oregon Coop, pursuant to Sections 91.025 and 394.315.  Section 91.025.2 states, in part:

. . . The public service commission, upon application made by a customer, may order a change of suppliers on the basis that it is in the public interest for a reason other than a rate differential . . . .

Section 394.315.2 states, in part:

. . . The public service commission, upon application made by an affected party, may order a change of suppliers on the basis that it is in the public interest for a reason other than a rate differential, and the commission is hereby given jurisdiction over rural electric cooperatives to accomplish the purpose of this section . . . .

Commission Rule 4 CSR 240-3.140(1) states that in addition to the requirements of 4 CSR 240-2.060(1), applications for approval of a change in electrical suppliers shall include the reasons the change in electrical suppliers is in the public interest.  

7.
The Joint Application provides, at paragraph 9 on pages 4-5, sufficient grounds for finding that the proposed change in the electrical supplier for the Thayer High School is in the public interest 

8.
The Joint Application only requests an order from the Commission approving the proposed change in the electrical supplier for the Thayer High School from the City of Thayer to Howell-Oregon Cooperative.  However, Addendum No. 1 To The Territorial Agreement (Exhibit 7 to the Joint Application), in addition to the transfer of this one existing facility, addresses an agreement regarding the provision of electrical service to any new facilities to be built on 35 acres, which include the Thayer High School and the new elementary school.   

9.
Paragraph 2 at page 2 of Addendum No. 1 To The Territorial Agreement provides, in part, that pursuant to paragraph 8 of the Territorial Agreement, the City of Thayer and Howell-Oregon Cooperative “transfer the right to be the exclusive electric service provider to an elementary building being constructed by Thayer R-II School District and any other buildings to be built on approximately 35 acres of property owned by the Thayer R-II School District on East Highway 142.”  The matter of the Thayer R-II School District being in “the process of building a new elementary school at the location of the Thayer High School” is noted in paragraph 9 on page 4 of the Joint Application, as the Joint Applicants provide the rationale why the proposed customer exchange of the Thayer High School is in the public interest.  

10.
Paragraph 3 at page 3 of Addendum No. 1 To The Territorial Agreement further relates that Howell-Oregon Coop will have the right to serve all new structures built on the 35 acres even if the Commission does not grant the transfer of Thayer High School from the City of Thayer to the Howell-Oregon Coop: 

. . . If the Public Service Commission does not approve the Customer Exchange, then it shall be nullified and of no legal effect between the parties, and the Cooperative shall continue to have the right to serve all new structures which are built and located on 35 acres of the Thayer R-II School District, located on East Highway 142. 

11.
There are a number of Commission cases which Applicants should be directed to address on the matter of prior Commission approaches to territorial agreements and change in electrical suppliers, amendments to territorial agreements and addenda to territorial agreements:  Re Missouri Public Service, a division of UtiliCorp United, Inc., and Platte-Clay Electric Cooperative, Inc., Case No. EO-92-155, Order Approving Addendum To Territorial Agreement, 1 Mo.P.S.C.3d 301 (1993); Re Union Electric Co. and Cuivre River Electric Cooperative, Inc., Case No. EO-93-166, Report And Order, 2 Mo.P.S.C.3d 110 (1993); Re Union Electric Co. and Black River Electric Cooperative, Inc., Case Nos. EO-95-400, et al., Report And Order, 4 Mo.P.S.C.3d 66 (1995); Re Union Electric Co. Black River Electric Cooperative, Inc., Case Nos. EO-95-400, et al., Order Granting Rehearing, 4 Mo.P.S.C.3d 76 (1995); Re Union Electric Co. and Black River Electric Cooperative, Inc., Case Nos. EO-95-400, et al., Report And Order On Rehearing, 4 Mo.P.S.C.3d 77 (1996); Re Union Electric Co. and Black River Electric Cooperative, Inc., Case Nos. EO-95-400, et al., Order Finalizing Approval Of Territorial Agreement, Granting Certificate Of Convenience And Necessity, And Approving Tariffs, 5 Mo.P.S.C.3d 43 (1996). 

Wherefore the Staff requests that the Commission direct the Applicants to clarify their Joint Application regarding, in particular, whether in addition to a change in electrical suppliers being requested for the Thayer High School, Addendum No. I To The Territorial Agreement, relating to the provision of electrical service to new facilities being built, or to be built, on 35 acres of property owned by the Thayer R-II School District, constitutes an amendment to the Territorial Agreement and, therefore, requires that the procedures in Section 394.312.3 be met.  

Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Steven Dottheim                                        







Steven Dottheim








Chief Deputy General Counsel








Missouri Bar No. 29149








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7489 (Telephone)








(573) 751-9285 (Fax)








stevedottheim@psc.state.mo.us

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record this 21st day of July 2003.








/s/ Steven Dottheim                                        
�  Under Section 394.312.3 RSMo 2000, a hearing is required for amending a territorial agreement and unless otherwise ordered by the Commission for good cause shown, the Commission must rule on an application for amendment of a territorial agreement no later than 120 days after the application is properly filed with the Commission. 
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