
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application of Union
)

Electric Company (d/b/a AmerenUE) for
)

an order to authorizing the sale, transfer
)


and assignment of certain Assets, Real
)

Estate, Leased Property, Easements and  
)

Case No. EO-2004-0108

Contractual Agreements to Central Illinois 
)

Public Service Company (d/b/a AmerenCIPS)
)

and, in connection therewith, certain other
)

related transactions.
)

REQUEST FOR RECONSIDERATION

AND MOTION FOR EXPEDITED TREATMENT


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and respectfully requests reconsideration of the Commission’s March 16 Order Concerning Discovery Conference.  In support of that request Staff states: 

1.
The Commission, in denying Staff’s request, misstated the standard for determining whether Staff’s discovery request should be granted.  The issue is not whether the documents sought by Data Request 70 are relevant themselves, but instead whether the information sought by the Data Request appears reasonably calculated to lead to the discovery of admissible evidence.  The documents sought would demonstrate the complete lack of analysis that Ameren has done to assure that there is no detriment to Missouri ratepayers when compared to the analysis it does in an arm’s-length transaction.  

2.
Discovery is available in cases before the Commission on the same basis as in civil cases.  In civil cases the scope of discovery is governed by Rule 56.01(b)(1), which provides that:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery....It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

“The simple test is whether such evidence tends to prove an issue.”  State ex rel. Swyers v. Romines, 858 S.W.2d 862, 864 (Mo.App. E.D. 1993)(emphasis added).

3 
In construing Rule 56.01(b)(1), courts in Missouri have long recognized that the ‘rules relating to discovery were designed to eliminate concealment and to provide a party with access to anything that is “relevant” to the proceedings and subject matter of the case not protected by privilege.  It is not grounds for objection that the information may be inadmissible at trial, but it is sufficient if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’  State ex rel. Plank v. Koehr, 831 S.W.2d 926, (Mo. 1992)(emphasis added).  

4.
This information is reasonably calculated to lead to evidence concerning the credibility of AmerenUE’s analysis in several aspects including the value of the facilities proposed to be transferred and assessment of the liabilities Ameren proposes to leave with Union Electric.  In its March 16 Order the Commission notes that “[t]he credibility of Union Electric’s analysis is, of course, entirely relevant.”  Order at 19.  Applying the standard of whether the information sought tends to prove Staff’s contention that Ameren failed to make a thorough analysis of the value of property it seeks to transfer and of the liabilities it seeks to transfer, Staff should be allowed access to the information it seeks.  To prove its point that Ameren’s analysis was woefully inadequate in this case, Staff seeks to contrast the analysis that Ameren has done in this case with analysis that Ameren performed in similar, and thus relevant, arm’s-length transactions.  These documents will help to demonstrate that AmerenUE’s analysis in this case of the value of the property it seeks to transfer and its evaluation of the liabilities it seeks to place on the Missouri ratepayers was not thorough and complete; in other words, that Ameren’s analysis was cursory at best.  

5.
Ameren has included only some of the universe of liabilities that AmerenUE will retain in its application in this case. Ameren has not provided any documentation to show that they even reviewed the other liabilities that AmerenUE has on its books.  Access to Ameren’s due diligence reviews would provide the Staff with information  concerning what liabilities are and are not included in an arm's-length transaction and how those liabilities compare with Ameren's analysis in this case.  

6.
Additionally, the market value of the assets is directly relevant to Ameren’s request for a waiver from the affiliate transactions rules.  Ameren made no evaluation of the market value of the assets, and an evaluation of the market value is necessary to determine whether the Commission’s affiliate transactions rules should be waived.  

7.
Additionally, Staff challenges the amount of consideration that AmerenUE would be taking on if the Commission were to approve this transaction and  the analysis that was done to determine the value of those liabilities, including pension and retirement liabilities and environmental liabilities. The information included in the CilCorp due diligence related to pension and OPEB obligations and environmental liabilities would provide details as to how Ameren would or would not include the value of these liabilities in an arm's-length transaction.  The Staff's position is that the value of these liabilities must be considered in the transactions in order for the transaction not to be detrimental to Missouri ratepayers.  Ameren has provided no in-depth analysis of environmental liabilities and no analysis at all of pension and OPEB obligations.  Again, the information sought tends to prove Staff’s contention by providing a comparison of Ameren’s analysis in this case, and the amount of analysis that Ameren did and the consideration that Ameren sought for liabilities it took on in the recent purchases it has made.  

8.
If Staff gave the impression during the discovery hearing that all Staff seeks is the index or log of data that is in Ameren’s possession, Staff apologizes.  Staff intended to convey that it intends  to use the data log to determine the existence and availability of information that is highly relevant, and thus admissible to challenge the credibility of Ameren’s analysis in this case.  

9.
The issue is not whether the method chosen by the Staff to make its point is one that the Commission finds reasonable but rather if the information sought is likely to lead to admissible evidence.  The value of electric assets in Illinois is certainly relevant because AmerenUE is asking the Commission to determine that the consideration received by AmerenUE is reasonable.  Additionally, the value of the assets sought to be transferred bears directly on whether the Commission should grant a waiver from the affiliate transactions rules.

MOTION FOR EXPEDITED TREATMENT


10.
Staff respectfully requests the Commission grant expedited treatment to this Motion.  Specifically, Staff requests that the Commission issue an Order authorizing the Staff to engage in the requested discovery immediately, so that Staff may be fully prepared to present its case to this Commission.  This request was made as soon as possible after the Commission issued its order. 


WHEREFORE, Staff requests that the Commission issue its Order granting Staff access to the data requested.
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