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	In The Matter Of The Application Of The Empire District Electric Company And White River Valley Electric Cooperative For Approval Of A Written Territorial Agreement Designating The Boundaries Of Exclusive Service Areas For Each Within The Canyon Springs Of Branson Residential Development Near Branson, Missouri.
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Staff MEMORANDUM IN SUPPORT OF

 UNANIMOUS STIPULATION AND AGREEMENT FILLIN "Type Title of Pleading; then  Tab and Enter" \* MERGEFORMAT 

Comes now the Staff of the Missouri Public Service Commission (Staff) and states the following in support of the Unanimous Stipulation And Agreement filed on February 9, 2004:

1.
The aggregate area covered by the territorial agreement is a residential development near Branson, Missouri called the Canyon Springs of Branson, which is comprised of three parcels of land referred to as Phase I, Phase II and Phase III.  Under the Fourth Territorial Agreement, Phase I will be the exclusive service area of Empire District Electric Company (Empire), and Phase II and Phase III will be the exclusive service area of White River Valley Electric Cooperative (White River).  Mr. James L. Ketter, Utility Regulatory Engineer II in the Engineering Analysis section of the Energy Department of the Commission conducted, on January 20, 2004, a field inspection of the development that is the subject of the territorial agreement.  Mr. Ketter found as follows:

Empire presently serves a customer in Phase I, as stated in the territorial agreement, from an underground extension from existing facilities.  White River has an overhead line that crosses Phase II and Phase III and presently serves billboards along Highway 76.  These existing electric facilities will allow each utility to serve the portions of the Canyon Springs of Branson development indicated by the territorial agreement.

The Fourth Territorial Agreement will allow orderly development of the project and prevent future duplication of electric service facilities.  The developer has worked with the electric utilities to provide a plan for the efficient utilization of existing facilities and prevent future duplication of electric facilities.  The rock and hills in this area add to cost of extending service.  The Fourth Territorial Agreement will allow orderly development and each electric utility to plan expansion of their electric facilities for the expected growth in electric load.

Work is underway in Phase I in building the road through the development.  No work was evident in Phase II or Phase III.

2.
Section 394.312.4 RSMo. 2000 provides as follows:

The commission shall hold evidentiary hearings to determine whether such territorial agreements should be approved or disapproved. The commission may approve the application if it shall after hearing determine that approval of the territorial agreement in total is not detrimental to the public interest. Review of commission decisions under this section shall be governed by the provisions of sections 386.500 to 386.550, RSMo.

The parties to this proceeding (Empire, White River, the Staff and the Office of the Public Counsel) filed a Unanimous Stipulation And Agreement with the Commission on February 9, 2004 in which they state that the Fourth Territorial Agreement between Empire and White River, with the substitution of Amended Page 8 filed on January 14, 2004, is not detrimental to the public interest and therefore should be approved by the Commission.

3.
In State ex rel Deffenderfer Enterprises, Inc. v. Public Serv. Comm’n, 776 S.W.2d 494, 496 (Mo.App. 1989) (hereinafter referred to as Deffenderfer), the Western District Court of Appeals held that when statute required that the Commission conduct a hearing, and opportunity for a hearing was provided and no party requested the opportunity to present evidence, it was appropriate for the Commission to grant the relief requested on the basis of the applicant’s verified application, after affording notice and an opportunity to be heard to all proper parties:

The term hearing is used as a noun in § 393.170.3 and the Commission's actions in this case were consistent with that use.  The Commission set an intervention deadline of December 24, 1987.  The Commission's Order stated that in the event no proper party filed an application to intervene and neither the Commission Staff nor the office of Public Counsel requested a hearing on or before December 24, 1987, the Commission would allow appellant to submit its evidence in support of the Application by verified statement.  Appellant's Application was verified.  In its Report and Order the Commission correctly determined that the requirement for a hearing contained in § 393.170 was met when the opportunity for hearing was provided and no proper party requested the opportunity to present evidence.  There were no adverse parties and under the circumstances of the case at bar it was proper for the Commission to grant appellant's Certificate on the basis of appellant's verified Application after affording notice and an opportunity to be heard to all proper parties.

4.
On December 11, 2003, the Commission issued an Order Directing Notice in which it determined that notice should be given of the Joint Application and directed that proper parties wishing to intervene should file an application to intervene with the Secretary of the Commission within twenty (20) days from the date of said Order.  No persons or entities filed for intervention.  The Staff would further note that the Joint Application filed by Empire and White River was verified and none of the signatories to the Unanimous Stipulation And Agreement have requested a hearing. 



Wherefore the Staff submits this Memorandum In Support of the Unanimous Stipulation And Agreement filed on February 9, 2004.
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