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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
) 

Order Authorizing the Sale, Transfer and Assign-
)

 

ment of Certain Assets, Real Estate, Leased

)  Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

Reply Brief of the Office of the Public Counsel

I. Introduction


In this brief, the Office of the Public Counsel (Public Counsel) replies to arguments made in the Post-Hearing Brief of Union Electric Company d/b/a AmerenUE (“Company’s Initial Brief”) filed on May 18, 2004.  Many of Company’s arguments were anticipated and addressed in the simultaneously filed Initial Brief of the Office of the Public Counsel (“Public Counsel’s Initial Brief”), and thus the failure to address any specific argument in this reply brief should not be deemed as acquiescence.  


After reviewing all of the initial briefs, along with the evidence contained in the record of this case, Public Counsel is even more convinced than ever that the proposed Metro East transfer would be detrimental to Missouri ratepayers and should be rejected.  However, it is important to note that Public Counsel is not categorically opposed to the concept of AmerenUE transferring its Metro East Illinois service territory to AmerenCIPS, provided that it can be done in a manner that protects Missouri’s interests.  AmerenUE has proposed this transfer several times in the past, each time configured with a different asset mix and linked with differing terms and conditions.  But the specific proposal made in this particular case is a transaction that seriously disadvantages AmerenUE’s Missouri customers in favor of its affiliates - - AmerenCIPS, Ameren Corporation (the holding company), and Ameren Energy Resources (the energy marketing affiliate).


If an analysis was performed that proved that the specific transfer proposal now before the Commission would indeed constitute the least cost resource-planning alternative available to AmerenUE, Public Counsel would support it.  A different transfer proposal made in 1997, was found acceptable to the Commission and the parties to Case No. EM-96-149.  However, the Illinois Commerce Commission (ICC) rejected that proposed transfer under the conditions that were found acceptable to the Missouri Public Service Commission.  Re: Central Illinois Power Service Company, 180 PUR 4th 185 (1997).  In the instant case, the ICC has approved the electric portion of the Metro East transfer, based upon terms and conditions that this time seriously disadvantage Missouri consumers.  


Public Counsel’s primary concern in this case is the protection of the Missouri customers of AmerenUE.  It is the Missouri Public Service Commission’s (“Commission’s” or “PSC’s”) responsibility to protect those customers.  The claimed benefits of the proposed transfer are far outweighed by the identified detriments.  Company has failed miserably to prove that the proposed transfer would be “not detrimental” to the public interest.  Many aspects of the proposed transfer were not even studied.  The flawed “least cost analysis” offered by Company, when corrected for flaws that are documented in the record of this case, actually shows that the one alternative that was studied (CTG option) is a lower cost option in the long run.  See Public Counsel’s Initial Brief, pp. 10-34.



The Commission’s Affiliate Transaction Rules, which became effective for Company in 2003, apply to the Metro East transfer that would occur between the affiliates of AmerenUE and AmerenCIPS.  Company asks the Commission to ignore the rules or to grant it a waiver from the rules.  However, the Commission may not legally ignore its own rules and the Company does not even come close to meeting the high standard for a waiver of the affiliate transaction rules, having failed to show that the proposed affiliate transaction is in the “best interest” of Missouri’s regulated ratepayers.  

It is telling that Company has opposed virtually all of the conditions proposed by the Commission’s Staff (Staff) and by Public Counsel relating to the detriments identified with the Metro East proposal.  Company appears stubbornly unwilling to hold Missouri ratepayers harmless from the transaction.  Company Initial Brief, pp. 2-3.  Company is not even willing to agree to “hold harmless” conditions that would protect Missouri ratepayers by protecting the public from adverse reliability impacts if, in fact, the transaction were authorized.  

Instead, Company’s chosen strategy is to criticize every identifiable detriment as being “speculative” (or “not a direct and present detriment”), concocting a legal theory out of a mishmash of past Commission decisions.  Company argues that the Commission should not recognize detriments that are not immediate or which are based on future probabilities.  To the extent this theory of law ever held sway, it has now been superceded by the Missouri Supreme Court case of State ex rel. AG Processing, Inc. v. Public Service Commission (“AG Processing”), 120 S.W.3d 732 (Mo. banc 2003).  


Public Counsel believes that Company has not shown (and cannot show) that the currently proposed Metro East transaction meets the requisite legal standard for approval, and strongly recommends that the Commission reject it.  

In the alternative, the Commission could require Company to perform a proper Request for Proposals (RFP), allowing all parties and the Commission to examine a proper side-by-side comparison of all available resource options, as explained in Public Counsel’s Initial Brief at pp. 42-44.  Only this process would allow the Commission to determine if the proposed transfer is in fact the “least cost alternative” for AmerenUE’s future resource planning needs.

II. Legal Issues


Company’s theory of this case hinges almost entirely upon an incorrect interpretation of the law as it relates to what constitutes a “detriment” in a review conducted under § 393.190 RSMo 2000.  Company’s Initial Brief repeatedly misstates the appropriate legal standard as requiring opposing parties to show “compelling evidence” of a “direct and present” detriment that is not based on “speculation” Ibid., pp. 12-13, 22-24, 28-29 and Footnotes 58, 96 and 134.  This legal theory is a house of cards built with selectively chosen excerpts from previous Commission orders, but it does not reflect the law as expressed by any Missouri court.  

It is indeed amazing that Company continues to persist with its “direct and present detriment” legal strategy subsequent to the recent clarifications of the Missouri Supreme Court in AG Processing, 120 S.W.3d 732, 736 (Mo. banc 2003).  The Court was clear that the Commission was not allowed to ignore the necessary and essential issue of the acquisition premium related to the UtiliCorp/St. Joseph Light & Power merger when conducting its detriment review, even though the Commission was unable to speculate precisely about the exact impact of the acquisition premium on future rate increases.  Id. at 736.


The fact that many of the detriments identified by Staff and by Public Counsel involve assumptions, estimates or probabilities does not allow the Commission to ignore them in conducting a proper detriment review.  When precise information is unavailable, the Commission should use estimates.  State ex rel. Martigney Creek Sewer Company v. Public Service Commission, 537 S.W.2d 388, 396 (Mo. banc 1976).  Company itself uses a range of estimates (zone of reasonableness) in addressing the Nuclear Decommission issue.  (Tr. 326-327).  

As Public Counsel explained in its Initial Brief, the Commission may not legally ignore a probable increase in rates (or a significant risk of higher rates) in the future related to of the proposed transfer.  If any detriment was required to be “direct and present” such that it had to occur immediately before it could be balanced against benefits, then the Commission’s responsibility pursuant to § 393.190 would be rendered a rubber stamp.  If Company’s “direct and present” theory were the law, then the Commission could give no serious scrutiny to any merger or sale of assets during a rate moratorium period.  Company’s theory is so limiting on the Commission’s authority as to be absurd.  

This Commission has most accurately articulated the “not detrimental to the public interest” standard in the February 24, 2004 Report and Order issued in the recent Aquila, Inc. financing case (Case No. EF-2003-0465), where it stated:


Likewise, the Commission cannot know whether the encumbrances will result in rate increases.  But the Commission should look at the reasonableness of the risk of the increases.  This analysis conforms to the concept that . . . “(n)o one can lawfully do that which has a tendency to be injurious to the public welfare.”  (footnotes omitted) (emphasis added by Commission).

Ibid, p. 7.


The Missouri Legislature intended for the Commission to review proposed transactions pursuant to § 393.190 with a long-term view as to the impact upon the public.  There can be no question that the proposed Metro East transfer would have long-term implications on rates (and on transmission reliability).  If the Commission accepts AmerenUE’s interpretation of the law and only examines whether rates increase or service decreases over the short-term, then the Commission will be turning a blind eye to necessary and essential issues regarding serious detriments of the proposed transaction.  If the Commission only analyzes what is likely to occur over the next two years of the current AmerenUE electric rate moratorium, then the Commission will not be fulfilling its responsibility under the law.  


In its continued effort to cling to the theory it has pulled together from past Commission cases, Company attempts to distinguish the AG Processing case on pp. 51-53 of its Initial Brief.  Company states that it was Aquila (formerly “UtiliCorp United Inc.” before the merger) that had interjected the acquisition premium issue into the underlying merger case through a proposed merger plan (referred to by UtiliCorp United, Inc. as the “Regulatory Plan”).  Company further argues that the merger acquisition premium was quantified and was a necessary and essential issue for the Commission to decide only because it had been contained in the original merger application in the form of this Regulatory Plan.  Company is inaccurately describing the decision of the Missouri Supreme Court.  In overturning the Commission’s merger order in Case No. EM-2000-292, the Court stated that it was the failure to take the acquisition premium into account in the total cost analysis of whether the proposed merger was detrimental to the public that was the fatal error.  AG Processing at 736.  The Commission had already specifically rejected UtiliCorp’s Regulatory Plan.  AG Processing at 734.  What the Commission failed to do properly was to add the possibility of a recoupment of the acquisition premium in future rates into the total detrimental analysis of the merger.  The specific holding of the case so stated:  

The fact that the acquisition premium recoupment issue could be addressed in a subsequent ratemaking case did not relieve the PSC of the duty of deciding it as a relevant and critical issue when ruling on the proposed merger.  While PSC may be unable to speculate about future merger-related rate increases, it can determine whether the acquisition premium was reasonable, and it should have considered it as part of the cost analysis when evaluating whether the proposed merger would be detrimental to the public.  The PSC’s refusal to consider this issue in conjunction with the other issues raised by the PSC staff may have substantially impacted the weight of the evidence evaluated to approve the merger.  The PSC erred when determining whether to approve the merger because it failed to consider and decide all the necessary and essential issues, primarily the issue of UtiliCorp’s being allowed to recoup acquisition premium.

AG Processing at 736.  (emphasis added)  (footnotes omitted)

Likewise, the Commission may not legally limit its detriment review in this case to the truncated and limited (as well as seriously flawed) “least cost analysis” performed by Company.  That analysis fails to analyze all options, ignores huge environmental costs, fails to include a sustainable level of SO2 revenues, fails to consider related tax impacts and contains other errors of omission.

On page 13 of Company’s Initial Brief, it is acknowledged that the Applicant Company bears the burden of persuasion to prove that the proposed transfer is not detrimental.  However, Company confuses the matter by stating that “those who assert the existence of a detriment bear the burden of going forward with compelling evidence of a likely direct and present detriment”.  Id.  Company appears to be shifting the burden of proof in this sentence and in Footnote 58 on that page where Company’s “direct and present detriment” theory is reiterated.  Even if it is assumed that opposing parties bear the burden of production regarding raising detriments as an issue, the burden of persuasion never shifts away from the applicant.  Anchor Center Partners, 803 S.W.2d 23, 30 (Mo. banc 1991).  The idea that the burden of production must include a requirement that such evidence be “compelling” is inconsistent with the principle that the burden of persuasion stays with the applicant.  

§ 386.430 RSMo 2000 states that, in all Commission proceedings, the burden of proof is on the party that is adverse to the Commission.  In cases before the Commission, this statute requires that the party seeking to change the status quo (i.e., the Applicant) must maintain the burden of persuasion throughout the proceeding.  Clearly, it is Company that wishes to restructure its current corporate organization and thus must prove that its proposal is not detrimental to the public interest with competent and substantial evidence.  Company’s evidence and analysis is weak and unpersuasive in this case and so it has apparently chosen to argue its “direct and present” detriment theory strenuously in an attempt to shift the evidentiary focus onto Staff and Public Counsel.  However, it is the Company that bears the burden, and it has not carried that burden to the finish line in this case because it has not performed a full and complete analysis.

III. Argument

A.
Company’s Energy and Capacity Claims

On pages 6 and 7 of its Initial Brief, Company makes assertions regarding its future energy and capacity needs that deserve a response.  AmerenUE appears to be implying that any difficulties it may have in meeting its present capacity needs would be largely attributable to this Commission if the Commission chooses to deny the pending Application or if the Commission approves the Application with conditions that AmerenUE is unwilling to accept.  The Commission should not feel pressured into making any decision as a result of such implications, especially given the motivation that drove Company to its current position.

It is important to remember that, if in fact AmerenUE has an urgent need for additional generation resources to meet its short term and long term capacity needs 
, that situation has arisen from the strategic plans of AmerenUE’s holding company, Ameren Corporation, and is not the result of decisions that have been made by this Commission.  Public Counsel witness Kind showed in his rebuttal testimony that Ameren Corporation made a conscious decision several years ago to build almost all of its new generation facilities in its unregulated generation company, Ameren Energy Generating (AEG), instead of within AmerenUE because it believed that this would enhance the holding company’s strategic position, and ultimately its earnings.  (Ex. 12, 11 – 14).  

Mr. Kind’s explains that, “once AEG was created, AmerenUE essentially stopped building new plants in Missouri to keep up with AmerenUE’s load growth because it was decided at the holding company level that generation expansion would take place at AEG.”  (Ex. 12, p.12, l. 3-6)  AEG proceeded to install more capacity than was needed by Ameren’s utility operating companies in Illinois (in the hopes of marketing the power (via Ameren Energy Marketing) to retail customers in states with electric retail competition) and ended up with excess peaking capacity that it could not sell profitably into competitive markets.  (Ex. 12, p.12, l. 7-11)  During the last couple of years, Ameren has attempted to reduce its financial exposure from holding excess non-regulated capacity by attempting to move this excess capacity (most of which was built in Illinois) from AEG to AmerenUE. 

(Ex. 12, p.12, l. 18-20)

During 2000 and 2001, Ameren’s senior management stated publicly that it intended to emphasize making generation investments on the non-regulated side of its business.  (Ex. 12, p.13, l. 16-18)  In July 2000, Ameren’s current President and CEO, Gary Rainwater, stated “we need to put our investment on the non-regulated side of the generation business, so we can’t expect regulated generation to achieve earnings growth.”  (Ex. 12, p.14, l. 8-10)  Mr. Rainwater explained Ameren’s strategy and plans in more detail in May 2001 when he stated:

We have proposed legislation that would allow utilities to move their generating assets into affiliated companies…. Until legislation is enacted, AmerenUE could face years of growing dependence on purchased power.  The company currently plans to add a 45 MW peaking unit at its [AmerenUE] Meramec Plant next summer, while Ameren’s non-regulated generation subsidiary, Ameren Energy Generating (AEG) plans to add about 850 MW of capacity this summer alone. 

(Ex. 12, p.14, l. 13-20)

Ameren’s former Senior Vice-President of Ameren Services, Paul Agathen, also addressed this issue in May 2001 when he boldly declared, “Missouri’s state regulated utilities have no plans to build new generating plants.”  (Ex. 12, p. 14, l. 21-24).  AmerenUE’s only response to the evidence in Mr. Kind’s written testimony regarding the impact of Ameren’s holding company structure on AmerenUE’s resource planning decisions was witness Nelson’s claim that Mr. Kind was engaging in “conspiracy theory thinking.”  (Ex. 6, p. 23, l. 13-14).  No substantive response has been forthcoming.

The evidence clearly shows that if AmerenUE finds itself in a situation where it is urgently in need of additional capacity, AmerenUE and its holding company, Ameren Corporation, created this urgent situation.  The Commission’s decision in this case should not, therefore, be influenced by the prominent placement of AmerenUE’s exaggerated capacity balance analysis in Company’s Initial Brief.  As witness Proctor explained during the hearing, Ameren’s combined operations have sufficient generation resources to reliably operate the entire Ameren system this summer.  (Tr. 1789, l. 18-25)  Ameren’s Executive Vice President and Chief Financial Officer, Warner Baxter, has also stated that the timing of this transfer “is not going to have a financial or operating impact” and it “doesn’t really matter” when this transfer takes place due to the AmerenUE rate moratorium that goes “through the middle at least 2006 if not through the end of 2006.”  (Ex. 12, p.4, l. 14 – p.5, l.5)

B.
Company’s “Least Cost Analysis”

Company claims that the proposed transfer would free-up “low-cost” base load generation to meet its energy and capacity needs in Missouri.  Company’s Initial Brief, p. 1.  “Low-cost” is a description out of context.  Company fails to prove that this additional generation would actually be the least cost option to meet Company’s long-term needs for energy and capacity.  The only way that Company can claim that this is the least cost resource planning option available is to selectively compare it to only one other resource option and to heavily bias the analysis heavily.  

Company’s “least cost analysis” is so flawed that it should be given no weight in the Commission’s detriment review.  Correcting this analysis for quantifiable errors proven in the record shows that the Metro East transfer is not the least cost option.  Public Counsel’s Initial Brief, p. 33, Table 1.  Additional corrections, which are not precisely quantified, would still need to be made in order to render Company’s limited least cost analysis worthy of any evidentiary weight.  These additional corrections would dramatically tip the least cost analysis away from the Metro East transfer.  Id., p. 33, Table 2.  Specifically, the complete exclusion of the cost of pending and proposed environmental regulations over the twenty-five year period of analysis is a critical flaw, totaling $5.1 million to $7.0 million annually.  See Ex. 58 and Public Counsel’s Initial Brief, pp. 18-21.  If the Commission attempts to rely on Company’s “least cost analysis”, it must address the additional, necessary and essential issue of these environmental compliance costs in the context of all other benefits and detriments.

Company incorrectly characterizes the many detriments identified by Public Counsel and by Staff when it states that “these concerns also all relate to presently unquantified and unquantifiable future cost or future rate impacts…”  Company’s Initial Brief, p. 2.  Even detriments such as the future cost of environmental compliance for the additional generation that would be assigned to Missouri, which cannot be precisely estimated, have in fact been quantified by Company within a range of reasonableness (i.e., $843 million to $1.163 billion) based on its public Securities and Exchange Commission (SEC) 10-K form.  (Ex. 58; Tr. 554 to 555; Public Counsel’s Initial Brief, p. 18-20).  In other words, these significant costs have at least been estimated in a way that the Commission must consider them in the context of a detriment review that weighs the benefits and detriments of the proposed transaction.

On page 7 of Company’s Initial Brief, it is stated that “it is highly unlikely that power under a contract with EEInc, will be available after December 31, 2005, given that EEInc, did not bid on AmerenUE’s last two Request for Proposals (RFPs) and has indicated that it is not interested in selling power to AmerenUE”.  Ibid, Footnote 20.  This statement is inconsistent with the fact that AmerenUE is entitled to 40% of the output of EEInc.’s Joppa Plant and the fact that the officers for AmerenUE and its subsidiaries already control a majority of the EEInc. Board.  (Ex. 80).  Moreover, Company witness Nelson testified to the Federal Energy Regulatory Commission (FERC) that Ameren can and will direct its EEInc. Board members to take certain actions.  (Ex. 80, pp. 10-11).  Company’s statement in Footnote 20 implicitly admits that AmerenUE is intentionally refusing to compare a significantly lower cost resource option alongside the Metro East transfer for purposes of its least cost analysis.  

Despite Company’s claim that it has “not tried to overstate the benefits” of the Metro East transfer (Company’s Initial Brief, p. 14), Company witnesses were forced to acknowledge under cross-examination that its “least cost analysis” was overstated in several respects.  See Public Counsel’s Initial Brief, pp. 17-27.  In fact, with regard to the unsupportable and unsustainable SO2 adjustment that was buried in workpapers that supported other workpapers, Company not only overstated the benefits of the Metro East transfer, it hid this overstatement in workpapers underlying the initial workpapers to the analysis.  (Tr. 517, 563-570).  

Company attempts to downplay the outrageous exclusion of future environmental compliance costs from its least cost analysis by simply describing the costs as “speculative”, even though the Ameren 10-K contains estimates of $5.1 to $7.0 million annually.  Company’s Brief, p. 34.  Company downplays its 10-K estimates and claims that that document “only contains preliminary estimates based upon proposed regulations”.  Company’s Initial Brief, p. 34.  This description is not entirely accurate.  This range of estimated environmental compliance costs is based partly on pending regulations.  Moreover, even if the range of probability is based upon broad estimates, it cannot be legally ignored.  Surely, Company’s own calculations for the SEC were based on thoughtful analysis.  This range of estimated compliance costs is far more accurate for the Commission to consider than the assumption that the additional generation plant that would be assigned to Missouri would carry no additional environmental compliance costs to Missouri ratepayers.  

With regard to the impact of SO2 allowance transactions, Company’s Initial Brief contained this statement in a footnote:

In the present case, Mr. Kind argues that the Company is selling too many SO2 allowances.  In Case No. EC-2002-1, Mr. Kind argued the Company was not selling enough!  He advocated in that case that over $28 million in SO2 allowance revenues should be imputed to the Company for ratemaking purposes.  See Rebuttal Testimony of Ryan Kind, Case No. EC-2002-1, at pp. 27-28, attached to Late-Filed Ex. 69 as Schedule E.

Company’s Initial Brief, p. 41, footnote 181.

Yet again, Company makes an inaccurate characterization.  If you actually refer to the prepared rebuttal testimony of Mr. Kind in Case No. EC-2002-1, you will find that he did not say that Company was not selling enough SO2 allowances.  The imputation was proposed in that earnings complaint case based upon the need to adjust rates to compensate for AmerenUE’s earnings manipulation and affiliate abuse.  Ex. 69.  


C.
Public Counsel’s Evidence is Largely Unrefuted.

On page 17 of Company’s Initial Brief, Company notes that both Staff and Public Counsel raise several criticisms of Company’s least cost analysis.  However, with the one exception of the footnote discussed in the preceding paragraph, Company’s Initial Brief fails to actually address any of the detriments put forward by Public Counsel.  Both the written and oral testimony of Ryan Kind is essentially unrefuted as it relates to concerns that the Metro East transfer has not been proven to be “not detrimental” to the public interest.

D.
Company Wants Missouri Ratepayers to Assume All the Risks of the Metro East Transfer.

Page 3 of Company’s Initial Brief states, “The Company is not going to give up the right to seek recovery of the generation-related liabilities and future capital costs that may (or may not) arise in the future from the 6% of additional generation that Missouri will obtain as a result of the transfer.”  Some of the most significant “generation related liabilities” appear to be potential asbestos liability claims.  The most significant “future capital costs” include scrubbers for coal generation plants and other environmental compliance upgrades that are expected over the next few years.  Company describes these detriments as “speculative” and refuses to include them in the overall comparison of costs and benefits for purposes of determining if the Metro East transfer would be detrimental to the public interest.  On the other hand, Company is refusing to shield ratepayers from the risk of these future costs by agreeing to hold harmless conditions.  If Company isn’t willing to assume the risk, why should Missouri ratepayers?  

Moreover, Company is attempting to have it both ways.  Company shouldn’t be permitted to reject “hold harmless” conditions to the proposed transaction as well as refuse to include these potential costs in overall detriment review calculations.  If Company is unwilling to include these costs in its least cost analysis and is also unwilling to protect ratepayers from these costs, how can it prove the transaction to be beneficial to Missouri?  

E.
Transmission Reliability Detriment

Company’s Initial Brief states, “There is no proof, indeed no allegation, that the proposed transfer would in any way affect the Company’s ability to reliably and adequately provide utility service to its customers…”  Ibid, p. 1.  Company also states, “Indeed, there is not even an allegation that the transfer will affect the Company’s ability to properly provide public utility service to its Missouri, and Missouri-only customers.”  Ibid, p. 14.  These statements are not true unless you completely ignore the sworn testimony placed into the record by Public Counsel.  The Metro East transfer would carry with it a detriment in the form of a significant risk of adverse transmission reliability impacts.  (Ex. 12, p. 42).  See Public Counsel’s Initial Brief, pp. 35-36.  

It is hard to reconcile the Company’s confidence that there will be no service reliability detriments as a result of its proposed transaction and its adamant opposition to the “hold harmless” conditions described by Public Counsel and Staff.  If the Metro East transfer is approved over Public Counsel’s objections, then Missouri ratepayers should at least be held harmless from any adverse rate or reliability impact that results from the changes in ownership proposed for the transmission assets that now connect Venice, Pinckneyville, EEInc./Joppa and Keokuk generating facilities.  (Ex. 12, p. 42, l. 13-17; Ex. 14, p. 19, l. 1-18).  

F.
Affiliate Transaction Rules

Perhaps the most interesting omission from Company’s Initial Brief involves the request for a waiver from the Commissions Affiliate Transaction Rules, 4 CSR 240-20.015 and 4 CSR 240-40.015.  Company spills sufficient ink attempting to convince the Commission that the “not detrimental” standard of § 393.190 is so limited as to preclude any detriment that is based upon probabilities and does not occur immediately after the transaction.  However, there is no mention in the Application, or anywhere in the record, (much less in Company’s Initial Brief) to explain why a waiver of these rules would be in the “best interests” of Missouri’s regulated ratepayers.  This is clearly a higher standard than any interpretation of the “not detrimental” standard that applies to § 393.190 RSMo 2000.  Company has not come close to meeting this standard.  

IV. Conclusion

In rendering its decision, the Commission has the responsibility to deny the proposed transaction, as it would benefit electric restructuring in Illinois and increase earnings to Company’s unregulated affiliates at the expense of Missouri ratepayers.  The transaction, as currently configured, would transfer numerous long-term detriments to Missouri in the form of increased regulated rates and the risk of diminished service reliability.

Public Counsel does not believe that even the Staff’s proposed conditions would be sufficient to render the proposed Metro East transfer “not detrimental”; however, those conditions would significantly mitigate the identified detriments.  Public Counsel respectfully recommends that the Commission reject the proposed transfer, as it is currently configured, or in the alternative, require Company to engage in a proper RFP that compares all available resource options in an effort to determine if the Metro East transfer is truly the least cost option, and if so, under what conditions should it be approved.
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� Public Counsel does not agree with AmerenUE’s characterization of its future capacity needs.  (Ex. 12 pp. 27 – 29 and Attachment 2)  While UE witness Voytas attempted to challenge Mr. Kind’s capacity balance analysis by assuming that the Pinckneyville and Kinmundy transfer would not occur unless this application is approved  (Ex. 10, p.33, l.20 – p.34, l.2), UE witness Nelson contradicted Mr. Voytas’ assumption.  (Tr. 364, l. 16 – 20)
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