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BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL


COMES NOW the Office of the Public Counsel (“Public Counsel”) and provides this Brief in support of Public Counsel’s request that the Public Service Commission (“Commission”) approve the Nonunanimous Stipulation and Agreement that delineates the Experimental Regulatory Plan that the signatory parties are requesting that the Commission approve.  Public Counsel believes that the overwhelming weight of the competent and substantial evidence adduced at the hearings in this matter demonstrates that the Experimental Regulatory Plan is just and reasonable and will help ensure Kansas City Power & Light (“KCPL”) customers receive safe and adequate service. 


Pursuant to the requirements of 4 CSR 240-2.115(2)(D), this Commission scheduled and held an evidentiary hearing in this matter.  The hearing began on June 23 and was concluded on July 12, 2005.  The contested evidentiary hearing held by the Commission was certainly a full and fair hearing consistent with due process and the requirements dictated by State ex rel. Fischer v. Public Service Commission, 645, S.W.2d 39, 43 (Mo. App. 1982).  


At hearing Public Counsel presented the prefiled and oral testimony of its Chief Accountant Russell W. Trippensee and the oral testimony of its Chief Energy Economist Ryan Kind in support of the Nonunanimous Stipulation and Agreement and the Experimental Regulatory Plan embodied in the Nonunanimous Stipulation and Agreement.  Public Counsel’s testimony in conjunction with the testimony presented by KCPL and the Staff of the Commission clearly demonstrate that the Commission should approve the Nonunanimous Stipulation and Agreement.


Public Counsel witness Trippensee’s prefiled testimony Exhibit 39 demonstrates that there are numerous benefits related to approval of the Experimental Regulatory Plan presented in the Nonunanimous Stipulation and Agreement.  Specifically, witness Trippensee testified that the Experimental Regulatory Plan would have the following direct positive quantifiable impacts on the consumer’s bill: 

1.
Recognizes the need for and encourages the development of a long-term source of base load electric supply for Missouri (based on current knowledge and data).

2.
The cost to consumers for the new electric generating facility is reduced over the life of the plant. 


3.
Provides for revenue requirement recognition of reduced 
depreciation expense due to the longer service life 
estimated for 
the Wolf Creek Nuclear Generation facility 
for depreciation rate determination. 


4.
Provides for the Company acknowledgement of the 
continued 
inclusion in revenue requirement of net 
income from off-system 
sales and transmission 
service, which results in lower cost of service for 
consumers. 


5.
Ensures that there are no rate increases until January 1, 

2007.


6.
Provides that the Company will implement affordability 
programs for those customers requiring assistance. 

(Ex. 39, p. 6, l. 16-25, p. 7, l. 1-3).  Witness Trippensee delineated the following consumer protections contained in the Experimental Regulatory Plan:

1.
Ensures that there will be regulatory oversight at the time of all 
rate changes during the regulatory plan.

2.
Provides that if consumers provide cash flow to the Company via 
additional amortization expense, customers will receive 
recognition of this “return of” investment through reduction of rate 


base.

3.
Provides for continued recognition of SO2 emission allowances 
sales in the determination of revenue requirement thus properly 
sing these revenues to benefit customers who pay for the 
generating facilities and fuel expense from which these allowances 
are derived.

4.
Ensures future customer rates will be based on all relevant factors and does not allow any party to benefit from the use of single-issue rate mechanisms during the Regulatory Plan.

5.
Requires the Company to identify and assign to the Missouri jurisdiction funds provided by Missouri retail customers, via depreciation or amortizations, that otherwise could be lost via changes in future jurisdictional allocation procedures.

6.
Provides that the Company will implement a cost control/monitoring process for the construction projects required under the regulatory plan.

7.
Provides for regulatory oversight and review of the construction process and cost of the new investments set out in the Agreement.

(Ex. 39, p. 7, l. 11-29).  Finally witness Trippensee identified the following ancillary benefits that may inure to consumers as a result of the approval of the Experimental Regulatory Plan:

1.
Providing increased diversity of resources used to meet customer needs for electric service by:

a.
Providing for wind generation for the first time on the KCPL system.

b.
 Providing for Demand Response and Efficiency programs to address future resource needs.



c. 
Addressing risk mitigation associated with single source or volatile 


price fuels.


2.
Assists in addressing the Kansas City metropolitan area clean air issues.


3.
Provides both construction and permanent jobs in Missouri.


4.
Increases capital investment in Missouri and resulting local tax base.

(Ex. 39, p. 8, l. 5-13).  Witness Trippensee concluded that it is Public Counsel’s belief that the Experimental Regulatory Plan described in the Nonunanimous Stipulation and Agreement “will result in rates that ultimately will be lower than would occur absent the Agreement while at the same time will maintain safe and adequate service.”  (Ex. 39, p. 8, l. 16-18).  Moreover, in response to questions from Commissioner Clayton, Public Counsel witness Kind testified that it was his belief that the Nonunanimous Stipulation and Agreement is in the public interest, will benefit KCPL’s customers and that there are sufficient consumer protections built into the Agreement. (Tr. p. 794, l. 4-23).  Suffice it to say, ample competent and substantial evidence supports the Commission granting the signatory parties’ request that the Commission approve the Nonunanimous Stipulation and Agreement that delineates the Experimental Regulatory Plan that KCPL will follow.


Intervenor Sierra Club and Concerned Citizens of Platte County (“CCPC”) have wholly failed in demonstrating that the Nonunanimous Stipulation and Agreement and the proposed Experimental Regulatory Plan contained therein would be detrimental to the public interest.
  Nor has Intervenor Sierra Club/Concerned Citizens of Platte County offered a viable alternative that will provide the numerous discernable benefits that will result from approval of the Nonunanimous Stipulation and Agreement.


In fact, the testimony offered by Sierra Club/CCPC witnesses Helming and Ford did not provide substantial and competent evidence that demonstrates that the Commission should not approve the Nonunanimous Stipulation and Agreement and adopt the proposals touted by the Sierra Club/CCPC.  The position of Sierra Club/CCPC can be characterized as “just say no to a coal plant.” (Tr. p 434, l. 25; p. 435, l. 1-7).


Sierra Club/CCPC witness Helming provided testimony regarding the benefits of wind energy but the cross-examination of witness Helming demonstrated that witness Helming is simply not credible.  First, witness Helming simply does not have the educational background or experience (Tr. p. 218, l. 5-25; p. 219, l. 1-10; p. 221, l. 17-20).  Second, the record evidence demonstrates in the past witness Helming has engaged in questionable business practices that have resulted in regulatory enforcement actions. (Tr. p. 224, l. 4-25; p. 225, l. 1-5).  Finally, witness Helming is commercially interested in the result of his analysis.


The Commission should also disregard the testimony of Sierra Club/CCPC witness Ned Ford.  All of this workpapers are reports and information prepared by others and none of the information is specific to KCPL. (Tr. p. 417, l. 1-25; p. 418, l. 1-22; Tr. p. 456, l. 14-25).  None of this information or testimony establishes that the Nonunanimous Stipulation and Agreement is detrimental to the public interest.


For all of the above reasons, the Commission should approve the Nonunanimous Stipulation and Agreement as requested by the signatory parties.
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� The only other party to this proceeding that opposed the Nonunanimous Stipulation and Agreement, the United States Department of Energy, indicated at hearing that after hearing the evidence that it will “. . . not oppose the Commission approving the Stipulation and Agreement as proposed in this case.” Tr. p. 564; Tr. p. 565, l. 1-4).
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