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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 
In the Matter of the Application of KCP&L  ) 
Greater Missouri Operations Company for   ) 
Approval of June-November 2007 Accumulation  ) Case No. EO-2009-0431 
Period True-up Amounts of the Commission-  ) 
Approved Fuel Adjustment Clause of KCP&L   ) 
Greater Missouri Operations Company.  ) 
 
 

RESPONSE OF KCP&L GREATER MISSOURI OPERATIONS COMPANY  
TO STAFF RECOMMENDATION 

 
Pursuant to the Commission’s Order Directing Response of June 26, 2009, KCP&L 

Greater Missouri Operations Company (“GMO” or “Company”) hereby responds to the Staff 

Recommendation. 

1. GMO’s May 29, 2009 Application to true-up its annual Fuel Adjustment Clause 

(“FAC”) advised the Commission of an under-collection of $1,136,160 for its MPS service 

territory and $188,893 for its L&P territory.  

2. The Staff Recommendation proposed two adjustments.  The first adjustment 

recommended the use of revised short-term interest rates for four months.  GMO agrees with this 

adjustment.  

3. However, Staff’s other recommendation claims that the FAC should take into 

consideration GMO’s Off-System Sales, even though there is no evidence in the record that the 

parties had either agreed or the Commission had ever ordered that Off-System Sales be a part of 

the FAC calculation.  The Company opposes this proposed adjustment which exceeds $5.3 

million.  
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4.   As discussed in detail below, the Stipulation and Agreement entered into in 

April 2007 in Case No. ER-2007-0004 defined the “Base Fuel Costs” that would be used if the 

Commission permitted the use of an FAC.  There was no reference to Off-System Sales in either 

the stipulation, its attachments or the Commission’s order approving the stipulation.  The 

Commission’s regulations expressly provide that a utility’s “FAC may or may not include off-

system sales revenues and associated costs.”  See 4 CSR 240-3.161(1)(B); 4 CSR 240-

20.090(1)(C).  

5. After the Report and Order in the 2007 rate case approved the use of an FAC 

mechanism, the subsequent audit of the Company’s implementation of the FAC contained no 

allegation by Staff that the adjustments had erroneously failed to include Off-System Sales or 

that there was any imprudent conduct.  

6. Most significantly, the settlement of GMO’s latest rate case, ER-2009-0090, 

contained provisions that actually did alter the base rate upon which the FAC is premised, and 

specifically included consideration of Off-System Sales for the first time.  The language of the 

Company’s tariff stating how the FAC is calculated prior to September 1, 2009 and how it is 

calculated on that date and thereafter demonstrates this conclusively.   

7. For theses reasons, the Staff Recommendation must be rejected as it has no basis 

in fact and, if accepted by this Commission, would constitute unlawful retroactive ratemaking 

and a collateral attack on prior Commission orders under Section 386.550, Mo. Rev. Stat. (2000).   

A. The 2007 Settlement in Aquila’s General Rate Case (ER-2007-0004). 

8. GMO’s predecessor Aquila, Inc. filed a general rate proceeding in Case No. ER-

2007-0004 (“2007 Rate Case”).  A major issue was whether the Company would be permitted to 

implement an FAC, which the Commission ultimately approved.  See Report and Order, In re 
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Aquila, Inc., No. ER-2007-0004 (May 17, 2007) at 18-55 (“2007 Report & Order”).  In dealing 

with the complex issue, the Commission listed over a dozen issues requiring its decision.  Id. at 

18-19.  However, none of them related to whether Off-System Sales would be part of any FAC 

calculation because the issue of what would constitute Base Fuel Costs in such a calculation had 

been settled during the hearing and was governed by a written agreement.   

9. In the Stipulation and Agreement as to Certain Issues filed on April 4, 2007, the 

parties agreed to settle a wide variety of issues, including what would constitute Base Fuel Costs 

for purposes of an FAC.  See Stipulation and Agreement as to Certain Issues, In re Aquila, Inc., 

No. ER-2007-0004 (filed Apr. 4, 2007) (“2007 Stipulation”).  How the parties defined and what 

they intended with regard to Base Fuel Costs are dealt with in two sections of the Stipulation: 

Section 7 relating to a coal contract dispute and Section 12 dealing specifically with Base Fuel 

Costs.   

10. Section 7 pertains to GMO’s C.W. Mining Coal Company contract and how 

prices under that contract will be included in the overall average cost of fuel.  Because the issue 

of whether Aquila would be authorized to implement a fuel cost recovery mechanism was being 

litigated before the Commission, Section 7 contained two subparagraphs that set forth “different 

regulatory treatment,” depending on whether the Commission allowed an FAC.  See Exhibit A. 

at 4-5.  Subparagraph 7(a) stated: 

IF A FUEL COST RECOVERY MECHANISM IS 
AUTHORIZED:  The actual cost of fuel to serve native load will 
be included in the calculation of any fuel cost recovery mechanism 
that might be approved in this rate proceeding.   

This passage indicates that the cost to be used in calculating the FAC is the cost of fuel to 

serve native load, not Off-System Sales customers. 
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11. Furthermore, Section 12 defines Base Fuel Costs as the costs set forth in Schedule 

3, which was attached to the 2007 Stipulation.  Section 12 provides that “the amounts on 

Schedule 3 (after being appropriately added together and converted to a per kilowatt hour 

amount) are the fuel base amounts for purposes of calculating positive or negative fuel 

adjustments.”  See Exhibit A at 8.  

12. Just as Section 7 stated that the cost of fuel to serve native load was included in 

any FAC calculation, Section 12 similarly states: “The actual cost of fuel and variable purchased 

power to serve native load will be included in the calculations under any fuel cost recovery 

mechanism that might be approved in this rate proceeding.”  Id.  Such provisions indicate that 

the parties contemplated nothing with regard to Off-System Sales, which Staff has acknowledged 

numerous times only occur after “utilities have met all obligations to serve their native load 

customers and have excess energy to sell to other utilities.”  See Direct Testimony of V. William 

Harris, In re Aquila, Inc., No. ER-2007-0004 (Jan. 18, 2007) at 10.   

13. Section 12 of the 2007 Stipulation covers one other subject related to Base Fuel 

Costs, which is hedging costs.  It states: “The Signatories agree that Aquila shall record as a fuel 

cost its hedging costs, including settlement gains and losses, in the calculation of any fuel cost 

recovery mechanism approved in this case.”  See Exhibit A at 8.  Although the parties could 

have added such an additional provision with regard to Off-System Sales, they did not.   

14. Schedule 3 to the 2007 Stipulation, entitled “Fuel and Purchased Power Costs in 

Staff Supplemental Direct,” defines the elements of Base Fuel Costs.  See Exhibit B.  There is no 
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reference to Off-System Sales.  To the contrary, the FAC is calculated from Base Fuel Costs 

which Schedule 3 states -- in four different places1 -- are based on the “Fuel Run.” 

15. As the Commission knows, the Fuel Runs prepared by Staff and electric utilities 

like GMO pertain to On-System Sales designed to serve native load.  Off-System Sales are 

calculated separately, as was done by Mr. Harris in the 2007 Rate Case, and are treated as an 

adjustment.  See Direct Testimony of V. William Harris, Case No. ER-2007-0004 (Jan. 18, 

2007) at 5, 11-13.   The Off-System Sales analysis presented by Mr. Harris updated Off-System 

Sales and costs for the test-year period, and averaged them over two years.  Id. at 5, 12.  Staff’s 

proposed adjustments for Off-System Sales were contained in “Income Statement adjustments” 

sponsored by Mr. Harris and referred to in his testimony.  Id. at 3-4, 12-13.     

16. Schedule 3 to the 2007 Stipulation (attached as Exhibit B) contains no reference 

to, much less a calculation of or an adjustment for Off-System Sales.     

17. Consequently, when the Commission issued its Report and Order approving the 

Company’s use of a Fuel Adjustment Clause, the provisions of Sections 12 and Section 7(a) of 

the Stipulation were triggered.  The FAC process was implemented pursuant to Schedule 3, and 

the calculations properly ignored Off-System Sales.   

18. Staff notes that prior to the filing of the 2007 Stipulation the Company had pre-

filed testimony indicating that it was willing to include Off-System Sales in an FAC.  Although 

that fact was mentioned in the Commission’s Report & Order, it was never the subject of any 

specific finding, conclusion or order.  In the 2007 Report & Order, the Commission simply found 

                                                 
1 The four references are found on several lines in Schedule 3: (1) 5th line of the top portion of 
the spreadsheet (“Total Variable - Fuel Run”); (2) 12th line of the top portion of the spreadsheet 
(“Kwh Sales levels in Fuel Run”); (3) Second line from the bottom on the lower portion of the 
spreadsheet (“Kwh Sales levels in Fuel Run”); and (4) Note on the bottom line (“The MPS and 
L&P allocation percentages only apply to variable costs in the fuel run”).   
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that “a RAM [rate adjustment mechanism] is appropriate to address Aquila’s fuel and purchased 

power costs” and that “a fuel adjustment clause is preferable to an interim energy charge.”  See 

2007 Report & Order at 38, 41-42.   

19. When the Commission addressed the details of what costs should be recoverable 

through the FAC, it focused on issues related to demand charges and hedging costs, which it 

disallowed.2  Id. at 44.  With regard to other costs, it found that the FAC would “be allowed to 

flow through variable fuel and purchased power costs, including variable transportation costs, 

through its fuel adjustment clause.”  Id.  There was no conclusion or order regarding Off-System 

Sales. 

B. FAC Audits and Staff Findings of No Imprudence. 

20. Beginning on September 23, 2008, Staff initiated a prudence audit of the costs 

that were included in the Company’s FAC.  See Staff Report and Recommendation, In re First 

Prudence Review of Costs Subject to Fuel Adjustment Clause of Aquila, Inc., Case No. EO-

2009-0115 (Dec. 1, 2008).  This audit purportedly included a review of GMO’s Off-System 

Sales.   

21. Despite the fact that GMO has never included Off-System Sales in its FAC 

calculations, and that Staff has been fully aware of such practice, there was no mention of this 

fact in the audit, nor was there any indication of Staff’s disagreement with the Company’s 

position.   

                                                 
2 Because of the 2007 Stipulation, whose terms on hedging costs were apparently overlooked by 
the Commission, it subsequently modified this decision and included such costs in the FAC as 
were permitted by the Stipulation.  See Order Clarifying Report and Order, No. ER-2007-0004 
(May 22, 2007).   
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22. Although Staff stated erroneously that “[p]rofit from off-system sales is a 

component of KCP&L-GMO’s FAC,” the FAC Staff Report concluded: “Staff found no 

evidence of KCP&L-GMO acting imprudently with regard to the issue of off-system sales.”  Id., 

Staff Report at 14.  The Commission approved the prudence audit report and directed GMO to 

comply with Staff’s recommendations, none of which dealt with Off-System Sales or their role 

in the FAC calculation.  See id., Order Approving Staff’s Prudence Review (April 22, 2009).       

23. Subsequent orders issued by the Commission on the Company’s FAC reflect no 

complaint by Staff or any other party to the 2007 Rate Case about the calculation of the FAC and 

the fact that Off-System Sales had not been included by the Company as one of the elements of 

the formula set forth in the tariff.  See Order Approving Tariff to Establish Rate Schedules for 

Fuel Adjustment Clause, In re Aquila, Inc. Authority to Implement Rate Adjustments, No. EO-

2008-0216 (Tariff No. YE-2008-0402) (Feb. 14, 2008); Order Approving Tariff to Establish 

Rate Schedules for Fuel Adjustment Clause and Denying Motion to Reject Tariffs, In re Aquila, 

Inc. Authority to Implement Rate Adjustments, No. EO-2008-0415 (Tariff No. YE-2008-0789) 

(Aug. 18, 2008); Order Denying Motion to Reject, and Approving Tariff to Adjust Rate 

Schedules for Fuel Adjustment Clause, In re Tariff Schedules Filed to Adjust FAC Rate of 

KCP&L Greater Mo. Operations Co., No. EO-2009-0254 (Tariff No. JE-2009-0490) (Feb. 19, 

2009).   

C. Stipulation in Case No. ER-2009-0090 where Off-System Sales were Added to the FAC 
Calculation. 

24. To the extent there is any question whether the Company’s FAC took account of 

Off-System Sales, the settlement of GMO’s most recent general rate case removes any doubt.  

Schedule 1 to the May 22, 2009 Non-Unanimous Stipulation and Agreement (“2009 

Stipulation”) contains the tariff sheets that will become effective September 1, 2009.  In its order 
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approving this settlement (and one related to pension issues), the Commission attached the 2009 

Stipulation as Exhibit A, to which were appended three schedules, including exemplar revised 

tariff sheets contained in Schedule 1.  See Order Approving Non-Unanimous Stipulations and 

Agreements, and Authorizing Tariff Filing, In re Tariff Filing of KCP&L Greater Missouri 

Operations Co. to Implement a General Rate Increase, No. ER-2009-0090.   

25. Of particular significance to the FAC and Off-System Sales issue are tariff sheets 

124 through 127.4, which actually constitute two sets of tariffs relating to the FAC.  The first set 

(pages 124 to 126) is only “Applicable to Service Provided Prior to September 1, 2009,” 

meaning it describes the current method of calculating the FAC.  These tariff sheets are attached 

as Exhibit C.  None of them contains any reference to Off-System Sales.  

26. The base energy cost per kilowatt hour (“kWh”) sold is: $0.02538 for the MPS 

and $0.01799 for L&P.  See Ex. C at 3 (Sheet 126).   

27. The second set (pages 127.1 to 127.4) is “Applicable to Service Provided 

September 1, 2009 and Thereafter.”  These tariff sheets are attached as Exhibit D and contain 

explicit references to Off-System Sales.  On Tariff Sheet 127.3 the term “OSSR” is defined as 

“Revenues from Off-System Sales.”  The sheet notes that revenues “from Off-system Sales shall 

exclude long-term full & partial requirements sales associated with GMO.”  See Ex. D at 3 

(Sheet 127.3).    

28. Notably, the base energy cost per kWh sold is lower than contained in Exhibit C 

because Off-System Sales are now part of the FAC calculation and, in accord with longstanding 

Commission precedent, reduce the cost of electricity to customers.  On and after September 1, 

2009, the base energy costs per kWh will be: $0.02348 for MPS and $0.01642 for L&P.  See Ex. 

D at 4 (Sheet 127.4).  Two spreadsheets, shared with Staff, reflecting the Company’s calculations 
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to implement these FAC changes that include Off-System Sales net of the costs to provide the 

Off-System Sales are attached.  See Ex. E.     

29. Since Off-System Sales have not been and will not be a part of the FAC 

calculation until September 1, 2009, the current base energy rates are actually higher than the 

rates that will be implemented at that time.   

D. Conclusion. 

30. From the foregoing, it is clear that Off-System Sales were never described or 

included in the calculations to be used if an FAC were permitted by the Commission in the 2007 

Rate Case, and were never part of the 2007 Stipulation, its Schedule 3 or the relevant tariff 

sheets. 

31. The fact that Off-System Sales have never been an element of that calculation is 

now self-evident since the 2009 Stipulation contains tariff sheets where the new FAC’s kWh 

rates were lowered to account for a $3.4 million credit attributable to the inclusion of such sales 

for the first time.  The adjustment now recommended by Staff would essentially double-credit 

customers for Off-System Sales margins since customers have been receiving the benefit of the 

two-year average of Off-System Sales used to set base non-FAC rates in the 2007 Rate Case.   

32. There is, consequently, no factual support for Staff’s claim that the Company has 

“over-collected” or “over-recovered” from customers.  See Staff Recommendation, ¶¶ 1, 12.  To 

the contrary, Staff’s position would lead to a punitive assessment against the Company and an 

unjustified double-recovery for customers. 

33. If the Staff Recommendation is accepted by the Commission, it would constitute 

retroactive ratemaking and run afoul of the bedrock principles of utility regulation that this 

Commission has always followed.  See State ex rel. Utility Consumers Council of Missouri, Inc. 
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v. PSC, 585 S.W.2d 41, 58-59 (Mo. 1979); State ex rel. Associated Natural Gas Co. v. PSC, 954 

S.W.2d 520, 531 (Mo. App. W.D. 1997).  It would also constitute a collateral attack upon the 

terms of those Commission-approved settlements, in violation of Section 386.550, Mo. Rev. Stat. 

(2000).  

WHEREFORE, KCP&L Greater Missouri Operations Company requests that the 

Commission (a) accept the Staff Recommendation regarding an adjustment for short-term 

interest rates and (b) reject the Staff Recommendation regarding an adjustment for Off-System 

Sales.  

Respectfully submitted, 
 
 
/s/ Karl Zobrist     
Karl Zobrist, MBN 28325 
Roger W. Steiner, MBN 39586 
Sonnenschein Nath & Rosenthal LLP 
4520 Main Street, Suite 1100 
Kansas City, MO  64111 
Telephone:  (816) 460-2545 
Facsimile:  (816) 531-7545 
kzobrist@sonnenschein.com 
 
 
 
Victoria Schatz, MBN  44208 
Corporate Counsel  
Kansas City Power & Light Company 
1201 Walnut, 20th Floor 
Kansas City, Mo  64106 
Telephone:  (816) 556-2791  
Facsimile:  (816) 556-2787 
victoria.schatz@kcpl.com 
 
 
Attorneys for KCP&L Greater Missouri Operations 
Company  
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CERTIFICATE OF SERVICE 

 
 I hereby certify that a copy of the foregoing was served on all counsel of record either by 

electronic mail or by first-class U.S. mail, postage paid, this 6th day of July, 2009. 

       /s/ Karl Zobrist     
       Attorney 
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