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PROCEEDI NGS

(Decenber 19, 2017)

JUDGE JORDAN: Let's go on the record. The
Conmmission is calling the action in File No.
EC- 2018-0033. That is the conplaint of WIlliamL.
Gehrs, Jr., Conplainant v. The Enpire District Electric
Conpany, Respondent.

My nane is Dani el Jordan. " mthe Regul atory
Law Judge assigned to this action. W'IIl begin with
entries of appearance, and pl ease introduce any
representatives of your client that are present either
here or on the phone. Let's start with the conpl ai nant ?

MR, ELLI NGER: On behalf of WL. Gehrs, |I'm
Marc Ellinger and al so Stephanie Bell with the law firm
of Blitz, Bardgett & Deutsch. Qur information i s on
file with the court reporter. And M. Gehrs is on the
line also on the dial-in nunmber.

JUDGE JORDAN: Thank you. For The Enpire
District Electric Conpany?

M5. CARTER: D ana Carter with Brydon,
Swear engen & Engl and, 312 East Capitol Avenue, Jefferson
City, Mssouri.

JUDGE JORDAN: For the staff of the M ssouri
Publ i c Service Comm ssion?

MS. ASLI N: Casi Aslin for staff of the Public
Page
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Servi ce Conmm ssi on. My informati on has been provided to
the court reporter. Wth ne today is J.R Perez who
prepared the staff nmeno in this case and Robin

Kl'i et her nes.

JUDGE JORDAN: Thank you. Anyone fromthe
O fice of Public Counsel here this norning? |'m not
seei ng or heari ng anyone.

We al so have a novant for intervention. And
an appearance on behalf of that?

MR, ELLI NGER: Marc Ellinger and Stephanie
Bell of the law firmof Blitz, Bardgett & Deutsch al so
on behal f of the proposed intervenor.

JUDGE JORDAN: Thank you. Here's what we're
going to do today. W?'re going to be on the record as
you see with our court reporter nmaking a transcript.
We'll discuss procedure. W have a couple of npbtions
pendi ng. W can di scuss the substantive matters. W
can al so discuss the possibilities for settlenment of
these matters. And after the on-the-record portion is
done, we will go off the record and I will adjourn that
part of this conference |eaving the room avail able for
the parties to discuss settlenent and other natters.

I want to reni nd everyone that the Comm ssion
does offer nediation services. Alnost all our judges

have training in civil mediation fromthe University of
Page
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M ssouri's Center for the Study of D spute Resol ution.
So that can hel p when the parties find thensel ves at
i npasse. W have a good success rate with that.

I will ask staff to | ock up when everyone is
done with the room And one of the outcones of this
conference | hope will be a proposed procedural schedul e
which I wll ask staff to coordinate and file with the
Conmmi ssi on.

Any questions about what we're doing so far?
Okay. Now, we have a couple of notions that are pendi ng
ri ght now, and counsel had sone el ectronic
communi cations difficulties |I understand.

Ms. Carter, would you like to set that forth?

M5. CARTER: There seens to have been a
security issue on ny e-nail end that I did not receive
all EFIS notifications. I did have a chance t hough
bef ore we hopped on the record to review the pleadi ngs |
had m ssed. So | amfine with proceedi ng as you had
i nt ended, Judge.

JUDGE JORDAN: Okay. Did you want to take
sone tinme off the record to discuss this before we
di scuss it on the record or are you good?

M5, CARTER I'"m fine.

JUDGE JORDAN: Ckay. Wll, then let's go to

t he pending notions. One is to enforce discovery. The
Page
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novant in that is M. CGehrs, and the respondent in that
is the utility The Enpire District Electric Conpany.
Does The Enpire District Electric Conpany still oppose
this di scovery?

M5. CARTER: In one portion. Certainly there
bei ng counsel dramatically changes the situation.

JUDGE JORDAN: Ckay.

M5. CARTER: | believe it woul d have been
unl awful for Enpire to provide custonmer specific
information directly to M. Gehrs wi thout a Conm ssi on
order but there being counsel in the case now for that
confidential designation. However, the confidenti al
desi gnati on under the new rules allows clients to see
the materi al . So | would suggest if the discovery
nmotion is granted that there be a protective order so
that the custoner specific informtion of other
custoners is limted to counsel and outside consultants
as woul d have been the case under the old highly
confidenti al designation of the Conm ssion's rule.

JUDGE JORDAN: Okay. How does conpl ai nant
feel about that?

MR, ELLI NGER: Judge, we woul d di sagree

obvi ously. You're shocked to hear that.

MS. CARTER: I actually am
MR. ELLI NGER: I think that we can have
Page
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M. Gehrs enter an agreenent pursuant to the rules to
not disclose that information to any ot her person. I
think it's necessary for our preparation of the case,
because it's a conplaint case, for M. Gehrs to be able
to see that information that is directly responsive to
the allegations that are made in the conpl ai nt.

We agree it shouldn't be di ssem nated beyond
M. Gehrs. That's not an issue what soever. M. Gehrs
iswlling to enter into the protective order. In fact,
if you would prefer, we can have the judge issue as a
conponent a protective order saying he cannot rel ease
it.

M5. CARTER I think the Conm ssion's standard
nondi scl osure agreenment woul d provide that, | believe.

MR. ELLI NGER: If you' d like that filed in
advance, we can file that today. If you would prefer to
wait until the discovery order is ruled upon, we can
file it upon the issuance of the order, whichever way
you all would prefer.

MS5. CARTER: Judge, whatever you fee
confortable with we'll be fine with. I think absent an
order saying M. Gehrs can see it fromyou, Judge, it
woul d be unlawful on Enpire's end. So if the judge is
confortable with M. Gehrs seeing that directly.

JUDGE JORDAN: Does staff have anything to add
Page
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to that?

MS. ASLI N: Staff has no position on this.

M5. CARTER: There is another part to that. I
don't know if you want to go altogether. I would stil

argue it's irrelevant what other custoners were charged
in that M. Gehrs would | ack standi ng. I did not read

t he conpl ai nt as bei ng brought as sone sort of class
action or on behalf of other custoners, but it appears
based on the reply regardi ng di scovery that M. Gehrs is
now asserting that his conplaint is not about how he was
charged but is about how other custoners were charged,
and | would say M. Gehrs | acks standing to raise a
conpl ai nt on behal f of other custoners.

JUDGE JORDAN: Enpi re?

MR ELLI NGER: She's Enpire.

JUDGE JORDAN: " msorry. Conpl ai nant ?

MR ELLI NGER: Judge, the conplaint clearly
says that Enpire failed to follow their tariff. The
only way to get a tariff enforced and to ensure that a
regulated utility conplies with their tariff is through
a conpl aint case. W've brought a conpl ai nt case. The
conpl ai nt does specify that they did not conply with
their tariff and has a nunber of factual statenents that
go to how that was not complied with. W think it's

certainly -- When you |look at the tariff, the tariff
Page
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says apartnents are supposed to be charged in a certain
manner and if they were in existence before 1981 there's
a different process. That's the basis of the conplaint
that Enpire has not complied with that conplaint, and
frankly, Judge, the staff report | believe indicates
that they did not comply with the tariff. Whether that
was i nadvertent or intentional --

M5. CARTER: For ot her custoners?

MR ELLI NGER: Whet her that was i nadvertent or
intentional, it's clear that they did not conply with
the tariff. So | think the basis of the discovery
directly goes to what the conpl aint all eges.

JUDCGE JORDAN:  Okay. Does staff have anyt hi ng
to add to that?

M5. ASLI N No, thank you.

JUDGE JORDAN: Ckay. Al right. That was the
rel evant exanpl e.

M5. CARTER:  Judge, if | may, just because we
were on the record and it says staff's nenorandum sai d
Empire failed to conply with the tariff, | would say
that is not in any way what staff's nenporandum sai d.
Staff's nmenorandum reached t he opposite concl usi on
regarding failure to conply with the tariff. They did
find, however, as Enpire adnitted fromthe begi nning,

M. Gehrs raised the i ssue and because M. Gehrs for
Page
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| ack of a better word tattled on sone of his friends, we
found out, Enpire found out that a couple of M. Cehrs’
friends had not told Enpire that they had changed their
structure and were now a multi-unit w thout separate
neters. So Enpire has discovered that and is now
billing M. Gehrs' friends just as they have been
billing M. Cehrs.

MR ELLINGER VWhich I think is indicative
that they were not conpliant with the tariff, Judge,
because the tariff doesn't say if they're notified --

M5. CARTER. It actually does.

MR, ELLINGER It provides that the conpany
shall comply with the tariff.

JUDGE JORDAN: As the facts develop in this

action -- As discovery proceeds, the facts will devel op.
As the facts develop, | think a supplenent to the
recomendati on of staff may be in order. | think that

that would be an elenent to include in a proposed
procedural schedule. Things are either netered a
certain way or they are not.

M5. CARTER: Judge, we woul d ask for |eave to
further respond then to M. Gehrs' conplaint. | in no
way read M. Cehrs' conplaint as attenpting to raise the
i ssue as to any custoner other than M. CGehrs. The

conpl aint reads that M. Cehrs says that he was not

TI GER COURT REPORTI NG LLC
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charged properly pursuant to the tariff and that is how
we responded.

JUDGE JORDAN: Wl |, the conplaint says that
Enpire has failed to uniformy assess nultiple custoner
charge fees to nmulti-unit apartnment buildings in the
Joplin, Mssouri area.

M5. CARTER. | read that as for hinself, not
that he was seeking relief on behalf of other custoners.
So | would ask | eave apparently to respond with regard
toif it is a class action or a group conplaint. 1'm
not sure what that would be taken as in this context.

JUDGE JORDAN: That can certainly be another
conponent of the proposed procedural schedule in this
action, and | think that |eads nicely into the next
matter which is the notion to intervene. And | wll ask
The Enpire District whether it has any opposition to
t hat noti on.

M5. CARTER: No opposition.

JUDGE JORDAN. Very good. Staff?

M5. ASLIN:. No opposition.

JUDGE JORDAN: Ckay. | think that's all |
wanted to take up on the record. |Is there anything that
anyone else would like to take up while we're discussing
t hese matters?

M5. CARTER: Rel ated to the intervention, if

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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we could get clarification fromthe gentl eman
intervening if he is intervening as another party or as
a conpl ai nant.

MR ELLI NGER  Ckay.

M5. CARTER. It was unclear. He says he joins
in sone way, but it's titled as an intervention, not as
a conpl ai nt.

MR, ELLINGER. We're happy -- If the judge
woul d i ke sonmething clarifying that, we're happy to do
So.

M5. CARTER. | woul d appreci ate sonet hi ng
clarifying that.

MR. ELLINGER: In the end we're aligned --
mean the parties are aligned on the sane issue.

JUDGE JORDAN: Right. What is it that you
need clarification on?

M5. CARTER. It would change the relief being
sought if he's a conplainant. It would al so change
issues as far as what he's -- if Enpire needs to | ook
into what he's being charged if he's a conplainant in
the case as opposed to a traditional intervenor.

JUDGE JORDAN: | think I understand what
you're saying. | think I understand what you're sayi ng.
You're thinking of intervention as in a rate action --

MS. CARTER: Yes.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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JUDGE JORDAN: -- where an intervenor may want
relief as to sonme but not all issues.

M5. CARTER: Correct. O vyou could intervene
i n various positions, but being a conplainant is
sonething different in nmy mnd at least. | would want
clarification if he is a conplainant in the case or not.

JUDGE JORDAN: | think a little extra pleading
woul d solve that, would it not?

MR. ELLINGER. W're certainly happy to do
t hat .

JUDGE JORDAN: That sounds |i ke anot her
i ngredi ent for the proposed procedural schedule. What
el se can we tal k about while I"'min the roomand we have
our court reporter recording these proceedi ngs?

M5. CARTER: Judge, just to save it from
having to be an order before the Conm ssion, Enpire is
fine with producing the discovery now that there is
counsel subject to the objection that we believe it is
not relevant to the cause, but | could see that it could
fit wwthin the standard of |egal relevance that
sonet hing could be found there to sonehow get to sone
i ssues. So subject to that objection, we'll produce the
di scovery now that there's counsel.

MR. ELLINGER: | presune then you still feel

you need the order for M. Gehrs to see that fromthe

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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j udge?

M5. CARTER. | think if he signs the standard
nondi scl osure agreenent.

MR, ELLINGER  You're okay with that?

M5. CARTER. The new rule on confidentiality
provi des that enployees | believe sign the Conm ssion's
traditional nondiscl osure agreenent that just says they
will conply with the rule, and | would think that would
be.

MR. ELLINGER: That's good enough for you?

M5. CARTER: Yeah, it's one sentence.

MR, ELLINGER: It's good enough for us if it's
good enough for you.

JUDGE JORDAN. So you're tal king about a
nondi scl osure agreenent ?

M5. CARTER Yes. So then he wouldn't
di ssem nate it.

MR ELLINGER  Correct.

JUDCGE JORDAN: And then that would be filed
with the Conm ssion?

M5. CARTER  Yes.

JUDGE JORDAN: Ckay. It sounds like I may not
have to issue -- | may not have to draft anything for
t he Comm ssion, the Conm ssion would not issue anything

in this.

TI GER COURT REPORTI NG LLC
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"1l sunmarize to nmake sure | understand what
the parties' understanding is. As to the intervention,
no objection? Please speak out | oud.

M5. CARTER: That is correct.

JUDGE JORDAN: Wth if or once the
nondi scl osure agreenent that we discussed is on file
wi th the Comm ssion?

M5. CARTER: For discovery, correct.

JUDGE JORDAN:  Correct.

MR, ELLINGER: That's our understanding, also,
Judge.

JUDGE JORDAN: Ckay. And no opposition to the
intervention if there is the extra pleading that we
t al ked about ?

M5. CARTER: Correct. And actually there's no
objection to the intervention period.

JUDGE JORDAN: There's no objection to the
i ntervention anyway but we will do extra pleadings.

M5. CARTER. And then it would be hel pful to
know if he's a conplainant in the case.

MR, ELLINGER  Which we will take up in the
procedural schedul e.

JUDGE JORDAN. Does anyone have anyt hi ng
further to add to this for M. Gehrs or the novant for

i ntervention, M. Higginbothanf? Anything?

TI GER COURT REPORTI NG LLC 15
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MR, ELLINGER: Nothing from our side.

JUDGE JORDAN: For The Enpire District?

M5. CARTER: Judge, did you give us a date for
t he procedural schedul e?

JUDCE JORDAN: | have not set a date for
filing it. | hope that 10 days is a reasonable tine.

MR, ELLINGER  Mre than sufficient, Judge.

JUDGE JORDAN: Very good. Very good.
Anything further fromstaff?

M5. ASLIN. No, thank you.

JUDGE JORDAN. Well, | have nothing further,
and wwth that then | will go ahead and concl ude the
on-the-record portion of this conference, and thank you
all very much for comng and for being so extrenely
reasonable, and with that we will go off the record.

MR, ELLI NGER  Thank you, Judge.

(O f the record.)
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