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RESPONSE OF MIDWEST ENERGY CONSUMERS GROUP 

REGARDING PROCEDURAL SCHEDULE 
 

COMES NOW Midwest Energy Consumers Group (“MECG”) and, for its Response to 

the Joint Applicants’ Suggestions in Support of the Proposed Procedural Schedule Filed by Staff 

and Joint Applicants, and in Opposition to the Proposed Procedural Schedule Filed by the 

Opposing Parties, respectfully states as follows: 

1. On November 29, 2016, two competing procedural scheduled were filed in this 

case.  The schedule offered by the Joint Applicants and Staff would require other parties to file 

rebuttal testimony on January 16, 2017 with an evidentiary hearing to occur on February 13-15 

(the “Joint Applicants’ schedule”).
1
  In contrast, the procedural schedule offered by all other 

parties in this docket would provide for rebuttal filing on February 13, 2017 with an evidentiary 

hearing on March 15-17 (the “Customers’ Schedule”).  As this pleading demonstrates, the Joint 

Applicants’ schedule is unnecessarily expedited.  Recognizing that the merger agreement 

provides the Joint Applicants until May 31, 2017 to receive the necessary merger approvals, the 

Joint Applicants’ schedule is designed for the simple purpose of hindering all possible scrutiny 

                                            
1
 It is not surprising that Staff would agree to the expedited procedural schedule advanced by the Joint 

Applicants.  Prior to filing this case, the Joint Applicants met with Staff “behind closed doors” to resolve Staff’s 

concerns with the Westar acquisition.  Noticeably, Staff did not inform any other parties, or invite others to 

participate in those secret negotiations.  Staff notes that it accepted the minimal conditions contained in the Non-

Unanimous Stipulation in this case because it recognized potential jurisdictional concerns.  Recognizing that Staff 

has resolved its minimal concerns with the Joint Applicants, Staff is no longer concerned with whether the 

procedural schedule in this case is equitable or provides other parties a reasonable opportunity to present their 

concerns.  Given Staff’s position in this case, MECG asserts that the Commission should not provide any additional 

credence to the Joint Applicants’ schedule simply because Staff has joined on that pleading. 
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of the Great Plains / Westar merger.  Finally, any urgency that the Joint Applicants now sense in 

regards to receiving the Commission’s approval in this docket is entirely the result of the Joint 

Applicants’ failure to timely file this docket and then wasting an entire month in opposing the 

interventions of all other parties.  In this regard, the Commission should not reward the Joint 

Applicants for their recalcitrance.  Instead, the Commission should approve the Customers’ 

proposed procedural schedule. 

I. THE JOINT APPLICANTS’ SCHEDULE IS UNWORKABLE 

 

2. Initially one may be struck regarding certain similarities between the two 

competing procedural schedules.  Both schedules contemplate supplemental direct testimony 

from the Joint Applicants on December 9 and an order being issued on April 27, 2017.  When 

one digs a little deeper, one immediately notices that the Joint Applicants schedule is unworkable 

and designed to eliminate any meaningful opposition. 

3. For instance, the Joint Applicants’ schedule contemplates that other parties will 

file rebuttal testimony on January 16, 2017.  Recognizing that they apparently did not adequately 

support its request, the Joint Applicants request the right to file supplemental direct testimony on 

December 9.  Thus, other parties will have only 38 days in which to hire consultants, issue 

discovery and prepare testimony.  This short time is made even more egregious by the fact that it 

includes the Christmas and New Year’s holidays.  Given this, the Joint Applicants’ schedule is 

unworkable.
2
 

4. The Joint Applicants’ schedule is made even more unworkable by the fact that it 

                                            
2
 The differences between the Joint Applicants and the Customers’ schedules is a result of the fact that the 

Commission has previously scheduled evidentiary hearings in rate cases for KCPL and Ameren as well as a 

certificate case for Grain Belt Express.  The Joint Applicants’ schedule contemplates hearings before the KCPL and 

Ameren hearings, while the Customers’ schedule contemplates a hearing immediately following those hearings.  As 

indicated, infra, had the Joint Applicants filed this case in a timely manner, the hearings in this matter could have 

been concluded well in advance of those rate cases. 
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contemplates that evidentiary hearings will be conducted the week prior to the evidentiary 

hearings in the KCPL rate case.  It is not surprising that the Joint Applicants would attempt to 

use the evidentiary hearings in this matter in order to divert parties’ attention away from their 

rate case, possibly resulting in a larger rate increase for the Joint Applicants.   

5. While the Joint Applicants criticize the Customers’ schedule as providing the 

“Commission with an inadequate amount of time to deliberate, and render a final decision,”
3
 the 

Joint Applicants’ schedule hinders the ability of all other parties to participate in this docket in 

the interest of providing the Commission over 45 days in which to deliberate this matter.  

Certainly, if the Commission can deliberate the dozens of issues in a rate case in less than a 

month, it can certainly resolve this matter in much less than 45 days.  The Joint Applicants’ 

concern for the ability of the Commission to deliberate this matter is a red herring.  In actuality, 

the Joint Applicants seek to hinder any meaningful participation by all other parties.  After all, if 

the Joint Applicants were truly concerned for the Commission’s ability to deliberate and 

complete this case, it would not have waited 134 days to file this case. 

II. THE CUSTOMER PROCEDURAL SCHEDULE DOES NOT THREATEN THE 

WESTAR ACQUISITION 

 

6. In its pleading, the Joint Applicants infer that, absent approval of the Joint 

Applicants’ schedule, the Westar acquisition may be threatened.
4
  Such an inference is patently 

incorrect.  While the Joint Applicants reference the Commission to one specific provision from 

the Merger Agreement,
5
 they fail to reference the most relevant provision.  Specifically, Section 

                                            
3
 In the interest of having an order issued contemporaneous with the Kansas Corporation Commission 

decision, the Customer schedule anticipates an order issue date of April 24, 2017.  This would give the Commission 

three weekly public meetings in which to deliberate and issue an order. 
4
 See, page 3 (“As a result, it is critical that the Missouri Commission’s order approving the Affiliate 

Transaction Rule variance be effective on April 24, 2017 so that the proposed transaction may close on the schedule 

that has been contemplated for many months.”). 
5
 The Joint Applicants provide, as Attachment 3, Section 1.04 of the Merger Agreement.  That provision 

provides that closing may occur as soon as three days after receipt of all necessary approvals. 
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8.01 provides that the Joint Applicants have until May 31, 2017 to receive all necessary 

regulatory approvals.
6
  Under the Customers’ Procedural Schedule, the Commission would issue 

its order in this matter on April 27, 2017.  Even assuming a 10 day effective date for that order 

(May 7, 2017), the Joint Applicants would still have this necessary approval approximately 24 

days prior to the contemplated May 31, 2017 date for receipt of regulatory approvals.  As such, 

the Customer Procedural Schedule does not threaten the Westar acquisition. 

7. Interestingly, while the Joint Applicants infer that any delay in receipt of the 

Commission approval in this case will threaten the Westar acquisition, the Commission’s 

approval in this case is not even listed as a necessary approval condition to the Westar merger.  

Specifically, Section 3.05(b)(4) includes numerous regulatory approvals, including the Federal 

Energy Regulatory Commission, the Nuclear Regulatory Commission and the Kansas 

Corporation Commission, that are necessary to be received prior to the closing of the Westar 

merger.
7
  Noticeably, the receipt of the Missouri Commission’s approval in this case is not listed 

as a necessary condition to closing.  As such, per the provisions of the Merger Agreement, this 

case cannot threaten the Westar acquisition.   

III. ANY URGENCY IN THIS CASE IS A DIRECT RESULT OF THE JOINT 

APPLICANTS DELAY AND RECALCITRANCE 

 

8. On May 31, 2016, Great Plains Energy announced the acquisition of Westar 

Energy.  Consistent with the necessary approvals contemplated by that merger agreement, the 

Joint Applicants filed their application for Kansas Corporation Commission approval on June 28, 

2016.  Strangely, however, the Joint Applicants waited until October 12, 2016 to file the 

                                            
6
 See, Attachment 1.  In fact, while Section 8.01 contemplates that the closing will occur prior to May 31, 

2017, that same section also recognizes that the May 31, 2017 date may be extended for up to six months 

(November 31, 2017).  This same type of provision was invoked in order to provide the parties more time to obtain 

the necessary regulatory approvals prior to the closing of Great Plains’ acquisition of Aquila in 2007. 
7
 See Attachment 2. 
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immediate case.  Thus, while the Joint Applicants were capable of drafting and filing the 

necessary application in Kansas in less than 28 days,
8
 the Joint Applicants waited 134 days to 

file the application in this case.  Interestingly, Joint Applicants fail to provide any explanation for 

their decision to wait an additional 106 days to file the immediate case.  Yet, the Joint Applicants 

now pray that the Commission will adopt a procedural schedule that provides for rebuttal 

testimony in 38 days.  Clearly, any urgency in the processing of this case is entirely caused by 

Joint Applicants’ failure to file this docket in a timely fashion. 

9. The Joint Applicants failure to timely file this docket is even more unforgiveable 

given that they expressly concede that the schedule that they propose for the acquisition “has 

been contemplated for many months.”  Given that they were contemplating this schedule for 

“many months”, why did the Joint Applicants wait 134 days to file this docket?  Clearly, there 

are two possible answers.  First, the Joint Applicants were sloppy in seeking the necessary 

approvals and didn’t file this docket in a timely manner.  Second, the Joint Applicants waited in 

order to inconvenience the Missouri parties and limit their scrutiny of this transaction.  Either 

way, the Joint Applicants’ failure to move in a timely manner should not now be used as a 

justification to eliminate other parties’ ability to effectively participate in this docket.  A 

Commission decision rewarding the utility for its failure to act in a timely manner would set a 

dangerous precedent for future cases. 

10. Once they finally did file this case, the Joint Applicants then wasted almost a 

month by opposing all of the applications to intervene filed in this case.  While the Joint 

Applicants waited until October 12, 2016 to file their application in this matter, interested parties 

moved in a more expeditious fashion.  The first applications to intervene were received in less 

                                            
8
 Similarly, the Joint Applicants were able to timely file their application for Federal Regulatory 

Commission Approval on July 11, 2016, a mere 41 days after the announcement of the acquisition. 
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than six days (October 18, 2016).  Normally, an early application to intervene would mean that 

the party could begin immediately to hire consultants, prepare budgets and issue discovery.  In 

this case, however, that work was all delayed because of the Joint Applicants unprecedented 

opposition to all applications to intervene.  Specifically, the Joint Applicants opposed 

intervention by municipalities, unions, customers and environmental interests.  As a result of the 

Joint Applicants’ obstinance, these parties were not granted intervention until November 17, 

2016.  Thus, in addition to wasting 134 days through their failure to timely file this docket, the 

Joint Applicants were successful in wasting another 30 days by opposing all interventions. 

11. Given that the Joint Applicants have wasted almost 5 ½ months in this case, the 

Commission should not concede to their current claims of urgency.  As mentioned, the Customer 

Procedural Schedule provides parties adequate time for presentation of their case while still 

contemplating receipt of the Commission approval over 24 days prior to the closing date 

contemplated in the Merger Agreement. 

IV. THIS DOCKET GIVES THE COMMISSION THE OPPORTUNITY TO 

PROTECT MISSOURI INTERESTS 

 

12. On September 23, 2016, the Missouri Public Service Commission filed its 

Comments, Conditional Protest, and Request for Hearing and Settlement Judge Procedures of 

the Missouri Public Service Commission (“Missouri Comments”).
9
  In those Missouri 

Comments, the Commission registered its concern that Missouri retail ratepayers are not being 

treated in a consistent manner with Kansas retail ratepayers.  Specifically, the Missouri 

Comments note that the Joint Applicants will not seek recovery financing costs and acquisition 

premiums from Kansas ratepayers.  The Missouri Comments then notes that “[t]his same 

commitment is not being extended to Missouri retail ratepayers as part of this application.”  The 

                                            
9
 See, Comments, Conditional Protest, and Request for Hearing and Settlement Judge Procedures of the 

Missouri Public Service Commission, Case No. EC16-146, filed September 23, 2016. 
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Missouri Comments continues on to note that similar safeguards for Missouri retail customers 

are only “hypothetical.”  As a result, the Missouri Commission asks that “Great Plains Energy 

commit now to provide Missouri retail ratepayers with the same regulatory commitments 

proposed to the KCC for Kansas retail ratepayers.” 

13. MECG applauds the Commission for its attempt to protect Missouri ratepayers 

through its participation in this FERC docket.  That said, the Commission should realize that the 

Missouri Commission is not limited to indirectly protecting Missouri retail ratepayers through 

the FERC proceeding.  Rather, this docket, in conjunction with Case No. EC-2016-0106, 

provides the Missouri Commission with the direct authority and vehicle to ensure that Missouri 

retail ratepayers are not detrimentally impacted by the Westar acquisition.   

14. Absent meaningful Missouri Commission scrutiny, Missouri interests will 

definitely take a backseat to Kansas interests.  For instance, assume that the Kansas Commission, 

worried about the loss of jobs in Kansas as a result of this merger, requires that all of those jobs 

remain in Kansas.  Undoubtedly, absent Missouri oversight, the Joint Applicants will make those 

concessions all to the detriment of Missouri interests.  It is critical, as it implies in its comments 

before FERC, that Missouri interests be protected.  This vehicle provides the Commission the 

opportunity to protect those interests. 

15. Given the importance of this inquiry, MECG asserts that the Commission should 

not rush its inquiry.  Instead, recognizing that the Customer Schedule contemplates a 

Commission order well in advance of the May 31, 2017 date contemplated for closing in the 

Merger Agreement, the Commission should adopt the Customer Schedule.   

16. Finally, MECG wishes to alleviate any concerns that it is using this procedural 

schedule as an opportunity to divert the Westar acquisition.  That is absolutely incorrect.  The 
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acquisition has the potential to result in benefits to Missouri interests.  That said, the significant 

leverage being used to finance this acquisition, the substantial acquisition premium and 

transaction costs used to complete this transaction as well as Great Plains’ demonstrated inability 

to contain A&G costs raise concerns that this transaction will not result in benefits, but will 

result in large detriments and higher retail rates.  For this reason, MECG asks that this 

Commission, not the Federal Energy Regulatory Commission, use this opportunity to review this 

acquisition and take steps to ensure Missouri interests are protected. 

WHEREFORE, MECG respectfully requests that the Commission adopt the Customer 

Schedule. 

 Respectfully submitted, 

 

_/s/ David Woodsmall_____ 

David Woodsmall, MBE #40747 

308 E. High Street, Suite 204 

Jefferson City, Missouri 65101   

(573) 636-6006 (telephone)  

(573) 636-6007 (facsimile)   

david.woodsmall@woodsmalllaw.com 

  

ATTORNEY FOR THE MIDWEST   

ENERGY CONSUMERS’ GROUP 

    

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that I have this day served the foregoing pleading by email, 

facsimile or First Class United States Mail to all parties by their attorneys of record as provided 

by the Secretary of the Commission. 

       

      David L. Woodsmall 

 

Dated: December 6, 2016 

mailto:david.woodsmall@woodsmalllaw.com
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