
BEFORE THE PUBLIC SERVICE COMMISSION


OF THE STATE OF MISSOURI
In the Matter of the Assessment Against

)

the Public Utilities in the State of Missouri
)
Case No. AO-2004-0610 
for the Expenses of the Commission for the
)

Fiscal Year Commencing July 1, 2004

)

ORDER AND NOTICE 

REGARDING APPLICATION FOR REHEARING AND STAY

On June, 30, 2004, Missouri-American Water Company filed an Application For Rehearing And Stay pursuant to Section 386.500 and 4 CSR 240-2.160.  Missouri-American seeks rehearing of the Commission’s June 26, 2004, Assessment Order.  The Commission’s annual assessment order is the order in which the Commission sets out its assessment of expenses directly attributable to all groups of public utilities as well as the amounts of expenses not directly attributable to any such group. The order establishes the public utility assessments provided, pursuant to Section 386.370, for the Commission’s fiscal year commencing July 1, 2004 (FY05).  Missouri-American has also requested a stay of its assessment payments.  That issue will be addressed in a separate order. 

Monies paid into the Public Service Commission fund by regulated utilities have been transferred, in part, out of the fund and into the General Revenues of the State of Missouri to the Office of Administration and to the Department of Economic Development.  Missouri-American has asserted that the depletion of the fund for these payments is not clearly authorized by law.  Missouri-American points to the language in §386.370(1), highlighted below, to support its argument.  

The commission shall, prior to the beginning of each fiscal year beginning with the fiscal year commencing on July 1, 1947, make an estimate of the expenses to be incurred by it during such fiscal year reasonably attributable to the regulation of public utilities as provided in chapters 386, 392 and 393, RSMo, and shall also separately estimate the amount of such expenses directly attributable to such regulation of each of the following groups of public utilities: Electrical corporations, gas corporations, water corporations, heating companies and telephone corporations, telegraph corporations, sewer corporations, and any other public utility as defined in section 386.020, as well as the amount of such expenses not directly attributable to any such group. (Emphasis added for illustrative purposes.) 

The Commission will grant rehearing for the purpose of adducing additional facts on the record and accepting pertinent legal arguments regarding the constitutional and procedural issues set out in the Applicant’s motion. The Commission will provide an opportunity for intervention and additional pleadings prior to determining the need for any hearings.  

The Commission will also direct the applicant to plead with specificity their request as to the stay.  The Commission is granting the request for rehearing.  It is unclear, from the application, what Missouri-American wishes to be stayed.  

Although the Commission will grant Missouri-American’s Motion for Rehearing it must be noted that agency adjudicative power extends only to the ascertainment of facts and the application of existing law in order to resolve issues within the given area of agency expertise.
  The judicial power of the State is vested only in the courts designated in Mo. Const. Art. V, Sec. 1.  The Public Service Commission has no power to declare any principle of law or equity.
  The PSC may hear evidence from a party regarding the constitutionality of the statute but only for the purposes of creating a record for the issue to be resolved judicially.
  Because Missouri common law states that an administrative agency, such as the Missouri Public Service Commission, has no jurisdiction to determine the constitutionality of a statute, it seems equally apparent that the Commission also lacks the jurisdiction to rule on the constitutionality of a directive issued by the Missouri Office of Administration to transfer moneys out of the fund and into general revenues. The common law of Missouri suggests that any such hearing shall be limited to the creation of a record for the issues to be resolved judicially.

Missouri-American’s second issue for rehearing goes to the formula used for determining Missouri-American’s share of the assessment as compared to other water companies or as compared to other utilities in general.  The process and formula used in calculating the assessment is readily available to any interested party and the Commission Staff will provide that information upon request.  That information should also be filed in this case so that it will be a part of the permanent record. 

The Commission will set a scheduling conference after the close of the intervention period for the purpose of ruling on requests for intervention, entertaining scheduling motions and other requests regarding this matter.  The Commission will direct the Data Center to serve a copy of this order upon all certificated Missouri utilities, the Office of Administration, the Department of Economic Development and the Attorney General for Missouri. 

IT IS THEREFORE ORDERED:

1.
That the Application For Rehearing is hereby granted.

2.
That the Application For Stay shall be taken under consideration pending submission of pleadings ordered herein regarding the exact nature of the stay requested.

3.
That the Data Center of the Commission shall send a copy of this Order and Notice to all utilities that are certificated by the Missouri Public Service Commission.  A copy of this Order and Notice shall also be sent to

Jeremiah W. Nixon, Attorney General

  


P.O. Box 899

  


Jefferson City, MO 65102-0899

 

 and 

Office of the Commissioner of Administration

Attention: General Counsel

  


Capitol Building, Room 125

  

Jefferson City, MO 65101.

and




Department of Economic Development




Attention: General Counsel

 PO Box 1157
 
Jefferson City, MO 65102-1157
4.
That any application to intervene in this matter shall be filed not later than August 4, 2004.  Any party seeking to intervene shall do so by submitting an application to intervene to: 

Secretary of the Commission

Attn: Case No AO-2004-0610

P.O. Box 360  

Jefferson City, MO 65102-0360 

Copies of Applications to Intervene shall be submitted to:

 


Diana Farr 

  


Brydon, Swearengen & England P.C.

  


P.O. Box 456

  


Jefferson City, MO 65102-0456

  

and

   


The Office of the Public Counsel 


P.O. Box 2230 

Jefferson City, MO.,  65102-2230 
  
  
5.
That this order shall become effective on July 14, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Dale Hardy Roberts, Chief Law 

Judge, by delegation of authority pursuant to

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on the 14th of July, 2004.
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