4 CSR 240-50.050 Environmental Cost Adjustment Mechanism

PURPOSE: This rule allows the establishment of an Environmental Cost Adjustment
Mechanism, which allows periodic rate adjustments to reflect net increases or decreases in a
water utility’s prudently incurred costs directly related to compliance with federal, state, or local
environmental law, regulation, or rules.

(1) Definitions. As used in this rule, the below listed terms are defined as follows:

(A) Water utility means a water corporation as defined in section 386.020(59), RSMo, subject to
commission regulation pursuant to Chapters 386 and 393, RSMo;

(B) Environmental Cost Adjustment Mechanism (ECAM) means a mechanism established in a
general rate proceeding that allows periodic rate adjustments, outside a general rate proceeding,
to reflect the net increases or decreases in a water utility’s prudently incurred environmental
costs;

(C) ECAM qualifying environmental costs means prudently incurred costs, both capital and
expense, occurring after the later of the last day of the test year or last day of the true-up period
in a water utility’s most recent rate case, that resulted from:

1. The imposition of any federal, state or local law (including, without limitation, common law,
statutes, ordinances, or regulations) pertaining to the regulation or protection of health, safety,
and the environment for which compliance is required after the later of the last day of the test
year or last day of the true-up period in the Company’s most recent rate case; or

2. Any permit, license, agreement, or order developed or issued for which compliance is required
after the last day of the test year or last day of the true-up period in the Company’s most recent
rate case in response to any federal, state or local law (including, without limitation, common
law, statutes, ordinances, or regulations) pertaining to the regulation or protection of health,
safety, and the environment; or

3. Changes in the natural environment beyond the water utility’s control that cause
noncompliance with any federal, state law, local law (including, without limitation, common
law, statutes, ordinances, or regulations) or permit, license, agreement or order pertaining to the
regulation or protection of health, safety, and the environment.

4. Environmental costs do not include any costs that are available for inclusion in any approved
Infrastructure System Repair Surcharge as defined in 4 CSR 240-3.650)ib11;

5. Prudently incurred costs do not include any increased costs resulting from negligent or
wrongful acts or omissions by the utility.

(D) The environmental revenue requirement shall be comprised of the following:

1. All expensed environmental costs (other than taxes and depreciation associated with capital
projects) that are included in the water utility’s revenue requirement in the general rate
proceeding in which the ECAM is established; and

2. The costs (i.e., the return, taxes, and depreciation) of any major capital projects whose primary
purpose is to permit the water utility to comply with any federal, state, or local environmental
law, requlation, or rule. The costs of such capital projects shall be those identified on the water




utility’s books and records as of the last day of the test year, as updated, utilized in the general
rate proceeding in which the ECAM is established:

(BE) General rate proceeding means a general rate proceeding or complaint proceeding before
the

commission in which all relevant factors that may affect the costs, or rates and charges, of the
water utility are considered by the commission;

(EF) Staff means the staff of the Public Service Commission.

(G) True-up year means the twelve (12)-month period beginning on the first day of the first
calendar month following the effective date of the commission order approving an ECAM unless
the effective date is on the first day of the calendar month. If the effective date of the
commission order approving a rate mechanism is on the first day of a calendar month, then the
true-up year begins on the effective date of the commission order. The first annual true-up
period shall end on the last day of the twelfth calendar month following the effective date of the
commission order establishing the ECAM. Subsequent true-up years shall be the succeeding
twelve (12)-month periods. If a general rate proceeding is concluded prior to the conclusion of a
true-up year, the true-up year may be less than twelve (12) months.

(2) Applications to Establish, Modify or Discontinue an ECAM.

Pursuant to the provisions of this rule, 4 CSR 240-2.060, and section 386.266, RSMo, only a
water utility, in a general rate proceeding, may file an application with the commission to
establish, modify or discontinue an ECAM by filing tariff schedules. Any party in a general rate
proceeding in which an ECAM is proposed or in effect may seek to continue, modify, or oppose
the proposed or existing ECAM. After a full hearing in a general rate proceeding, the
commission shall approve, er modify, or reject the application to establish an ECAM. The final
approved ECAM shall be designed to permit the water utility to make periodic rate adjustments
to its rate schedules outside of a general rate proceeding to reflect changes in its environmental
costs as defined in Section (1)(C).

(A) The ECAM shall be based on known and measurable ECAM Qualifying Environmental
Costs-s—cetneddnsecton Lo

(B) The water utility shall include in its initial notice to customers regarding the general rate case
in which an ECAM is first proposed, a commission-approved description of how the water utility
proposes that the ECAM would operate.

(C) The commission may take into account any change in business risk to the water utility
resulting from establishment, continuation, or modification of the ECAM in setting the water
utility’s allowed return in any rate proceeding, in addition to any other changes in business risk
experienced by the water utility.

(D) The commission may, in its discretion, determine what portion of prudently incurred
environmental costs may be recovered in an ECAM and what portion shall be recovered in base
rates.

(E) The ECAM shall be based on known and measurable environmental costs that have been
incurred by the water utility.




(F) If an ECAM is approved, the commission shall determine the base environmental revenue
requirement.

(G) If costs are requested to be recovered through the ECAM and the revenue to be collected in
the ECAM rate schedules exceeds two and one-half percent (2.5%) of the water utility’s
Missouri annual gross jurisdictional revenues, the water utility cannot subsequently request that
any cost identified as an environmental cost be recovered through a infrastructure system repair

surcharge.

(3) Application for Discontinuation of an ECAM. The commission shall allow or require the rate
schedules that define and implement an ECAM to be discontinued and withdrawn only after
providing the opportunity for a full hearing in a general rate proceeding. The commission shall
consider all relevant factors that affect the cost or overall rates and charges of the petitioning
water utility.

(A) Any party to the general rate proceeding may oppose the discontinuation of an ECAM on the
grounds that the water utility is currently experiencing, or in the next four (4) years is likely to
experience, declining costs or on any other grounds that would result in a detriment to the public
interest. |If the commission finds that the water utility is seeking to discontinue the ECAM under
these circumstances, the commission shall not permit the ECAM to be discontinued, and shall
order its continuation or modification. To continue or modify the ECAM under such
circumstances, the commission must find that it provides the water utility a sufficient opportunity
to earn a fair rate of return.

(B) The commission may take into account any change in business risk to the water utility
resulting from discontinuance of the ECAM in setting the water utility’s allowed return in any
rate_proceeding, in addition to any other changes in business risk experienced by the water
utility.

(C) The water utility shall include in its initial notice to customers regarding the general rate
case, a commission-approved description of why it believes the ECAM should be discontinued.
(D) Subsections 2(C) through 2(G) shall apply to any proposal for continuation or modification.

(34) Periodic Adjustments of ECAMs. If a water utility files proposed rate schedules to establish
or adjust its ECAM rates between general rate proceedings, the staff shall examine and analyze
the information filed by the water utility and additional information obtained through discovery,
if any, to determine if the proposed ECAM rate adjustment is in accordance with the provisions
of this rule, section 386.266, RSMo, and the ECAM established in the water utility’s most recent
general rate proceeding.

(A)The staff shall submit a recommendation regarding its examination and analysis to the
commission not later than thirty (30) days after the water utility files its tariff schedules to adjust
its ECAM rates.
1. If the staff determines that the ECAM rate adjustment is in accordance with the
provisions of the rule, section 386.266, RSMo, and the ECAM established in the water utility’s
most recent general rate proceeding, the commission shall either:

A. lIssue an interim rate adjustment order approving the tariff schedules and the ECAM rate

adjustments within sixty (60) days of the water utility’s filing; or,
B. If no such order is issued, the tariff schedules and ECAM rate adjustments shall take



effect sixty (60) days after the tariff schedules were filed.

provisions of this rule, section 386.266, RSMo, or the ECAM established in the water
utility’s most recent rate proceeding and the water utility agrees with the staff’s
determination, the commission shall reject the rate schedules proposed in the water utility’s
filing and shall instead order implementation of appropriate tariff schedules and ECAM rate
adjustments taking into consideration staff’s determinations, with the tariff schedules and
ECAM rate adjustments to be effective within sixty (60) days after the tariff schedules were
filed.
ii._If the staff determines that the ECAM rate adjustment is not in accordance with the
provisions of this rule, section 386.266, RSMo, and the ECAM established in the water
utility’s most recent general rate proceeding and the water utility disagrees with the staff’s
determination, the commission shall reject the rate schedules proposed in the water utility’s
filing, order implementation of an appropriate interim ECAM rate schedule and shall
schedule an evidentiary hearing to be held within sixty (60) days after the tariff schedules
were filed. After conclusion of the evidentiary hearing, the commission shall either:
a. Issue a rate adjustment order approving the tariff schedules as filed; or
B-b. Reject the proposed rate schedules of the water utility’s filing and shall instead order
implementation of an appropriate rate schedule taking into consideration evidence presented in
the evidentiary hearing to be effective within ninety (90) days after the tariff schedules were
filed.

I. If the staff determines that the ECAM rate adjustment is not in accordance with the

-The periodic adjustments shall be limited to the expense items and
the capital projects that are used to determine the environmental revenue requirement in the
previous general rate proceeding and those investments or expenses necessary to comply with
the water utility’s Environmental Compliance Plan for the period the ECAM is in effect.

1. The costs for capital projects will be eligible for recovery via a periodic adjustment so long as
the capital cost of the item when it is placed into service is greater than or equal to the original
cost (as of the time that such least costly capital item was placed into service) of the least costly
capital item that was included in the environmental revenue requirement (to be determined as
provided in 4 CSR 240-50.050 (1) (C)); and

2.Waivers from the limitations in this subsection (4)(B) may be sought for capital projects placed
into service that could not have been anticipated in the previous general rate proceeding or that
do not meet the threshold provided for in the immediately preceding sentence.

(C) The periodic adjustment shall reflect a comprehensive measurement of both increases and
decreases to the environmental revenue requirement established in the prior general rate
proceeding plus the additional environmental costs incurred since the prior rate proceeding.

(€D) Any periodic adjustment made to ECAM rate schedules shall not generate an annual
amount of general revenue that exceeds two and one-half percent (2.5%) of the water utility’s
Missouri gross jurisdictional revenues established in the water utility’s most recent general rate
proceeding.

1. Missouri gross jurisdictional revenues shall be the amount established in the water

utility’s most recent general rate proceeding and shall exclude gross receipts tax, sales tax,




and other similar pass-through taxes not included in tariffed rates for regulated services;

2. The water utility shall be permitted to collect any applicable gross receipts tax, sales tax,
or other similar pass-through taxes and such taxes shall not be counted against the two

and one-half percent (2.5%) rate adjustment cap; and

3. Any environmental costs, to the extent addressed by the ECAM, not recovered as a result
of the two and one-half percent (2.5%) limitation on rate adjustments, including
depreciation and property taxes related to capital investments, may be deferred at a
carrying cost each month equal to the water utility’s net of tax cost of capital, for recovery
in a subsequent ECAI\/I perlodlc adjustment orin the water utility’s next general rate
proceeding. ,

erder—apprewng—an—EGAMA water utrlrtv wrth an ECAM shaII f|Ie one (1) mandatory

adjustment to its ECAM in each true-up year coinciding with the true-up of its ECAM. It may
also file one (1) additional adjustment to its ECAM within a true-up year with the timing and
number of such additional filings to be determined in the general rate proceeding establishing the
ECAM and in general rate proceedings thereafter.

(F) The water utility must be current on its submission of its Surveillance Monitoring Reports as
required in section (9) of this rule in order for the commission to process the water utility’s
requested ECAM adjustment increasing rates.

(G) If the staff Offlce of the Publlc Counsel (OPC) or other partv whe—reeewes—mfermatleh—the

has—ﬂet—beeh—subrmtted—m—eemphanee—wﬁh—that—mle it shall hotlfv the Water utrlrty wrthrn ten

(10) days of the water utility’s filing of an application or tariff schedules to adjust the ECAM
rates and identify the information required. The water utility, within ten (10) days of the request,
shall supply the information identified by the party, or shall notify the party that, in its opinion, i
believes-the information provided was in compliancewithinten{10) dayof the request. If the
water utility does not timely supply the information, the party asserting the failure to provide the
required information must timely file a motion to compel with the commission. While the
commission is considering the motion to compel, the processing time line for the adjustment to
increase ECAM rates shall be suspended. If the commission then issues an order requiring the
information be provided, the time necessary for the information to be provided shall further
extend the processing time line for the adjustment to increase ECAM rates. For good cause
shown the commission may further suspend this timeline.

(45) True-ups of an ECAM.

A water utility that files for an ECAM shall include in its tariff schedules and application, if filed
in_addition to tariff schedules, provisions for true-ups on at least an annual basis that shall
accurately and appropriately remedy any over-collection or under-collection through subsequent
rate adjustments or refunds.

(A) The subsequent true-up rate adjustments or refunds shall include interest at the water utility’s
short-term borrowing rate. The interest rate on accumulated ECAM under-collections or over-
collections shall be calculated on a monthly basis for each month the ECAM rate is in effect,




equal to the weighted average interest rate paid by the water utility on short-term debt for that
calendar month. This rate shall then be applied to a simple average of the same month’s
beginning and ending cumulative ECAM over-collection or under-collection balance. Each
month’s accumulated interest shall be included in the ECAM over-collection or under-collection
balances on an ongoing basis.

(B) The true-up adjustment shall be the difference between the revenue collected and the revenue
authorized for collection during the true-up period and billed revenues associated with the
ECAM during the true-up period.

(C) The water utility must be current on its submission of its Surveillance Monitoring Reports as
required in section (9) of this rule at the time that it files its application for a true-up of its ECAM
in order for the commission to process the water utility’s requested annual true-up of any under-
collection.

(D) The staff shall examine and analyze the information filed and additional information
obtained through discovery, to determine whether the true-up is in accordance with the
provisions of this rule, section 386.266, RSMo, and the ECAM established in the water utility’s
most recent general rate proceeding. The staff shall submit a recommendation regarding its
examination and analysis to the commission not later than thirty (30) days after the water utility
files its tariff schedules for a true-up. The commission shall either issue an order deciding the
true-up within sixty (60) days of the water utility’s filing, suspend the timeline of the true-up in
order to receive additional evidence and hold a hearing if needed, or, if no such order is issued,
the tariff schedules and the ECAM rate adjustments shall take effect by operation of law sixty
(60) days after the water utility’s filing.

(&)1, If the staff, Office of the Public Counsel (OPC), or other party has not received
information required by commission rule or order, it shall notify the water utility within ten (10)
days of the water utility’s filing of an application or tariff schedules to adjust the ECAM rates
and identify the information required. The water utility, within ten (10) days of the request,
shall supply the information identified by the party, or shall notify the party that, in its opinion,
the information provided was in compliance. If the water utility does not timely supply the
information, the party asserting the failure to provide the required information must timely file a
motion to compel with the commission. While the commission is considering the motion to
compel, the processing time line for the adjustment to increase ECAM rates shall be suspended.
If the commission then issues an order requiring the information be provided, the time necessary
for the information to be provided shall further extend the processing time line for the adjustment
to increase ECAM rates. For good cause shown the commission may further suspend this

timeline.
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2. If the party requesting the information can demonstrate to the commission that the adjustment
shall result in a reduction in the ECAM rates, the processing timeline shall continue with the best
information available. When the water utility provides the necessary information, the ECAM
shall be adjusted again, if necessary, to reflect the additional information provided by the water

utility.

(56) Duration of ECAMs and Requirement for General Rate Case. Once an ECAM is approved

by the commission, it shall remain in effect for a term of not more than four (4) years unless the

commission earlier authorizes its modification, extension or discontinuance in a general rate

proceeding.

(A) A water utility may submit proposed rate schedules to implement periodic adjustments to its
ECAM rate between general rate proceedings.

(B) If an ECAM expires due to the four (4) year limitation, a water utility is not prohibited from
requesting establishment of a new ECAM in connection with a subsequent rate case.

(C) If the commission approves an ECAM for a water utility, the water utility must file a general

rate case with the effective date of new rates to be no later than four (4) years after the effective

date of the commission order implementing the ECAM, assuming the maximum statutory

suspension of the rates so filed.

ECAM must be fully refunded. Th
the water utility is prohibited from collecting any charges under the adjustment mechanism, or
any period for which charges collected under the ECAM must be fully refunded. In the event a
court determines that the ECAM is unlawful and all moneys collected are fully refunded as a
result of such a decision, the water utility shall be relieved of any obligation to file a rate case.
The term fully refunded as used in this section does not include amounts refunded as a result of
reductions in net environmental compliance costs or prudence adjustments.

(7) Prudence Reviews Respecting an ECAM. A prudence review of the costs subject to the
ECAM shall be conducted no less frequently than at eighteen (18)-month intervals.

(A) All amounts ordered refunded by the commission shall include interest at the water utility’s
short-term borrowing rate. The interest shall be calculated on a monthly basis in the same
manner as describe in subsection (5)(A) of this rule.

(B) Staff shall submit a recommendation regarding its examination and analysis to the
commission not later than one hundred eighty (180) days after the staff initiates its prudence
audit. The timing and frequency of prudence audits for each ECAM shall be established in the
general rate proceeding in which the ECAM is established. Staff shall file notice within ten (10)
days of starting its prudence audit. The commission shall issue an order not later than two
hundred ten (210) days after staff commences its prudence audit if no party to the proceeding in
which the prudence audit is occurring files, within one hundred ninety (190) days of staff’s
commencement of its prudence audit, a request for hearing.




1. If staff, OPC, or other party auditing the ECAM believes that insufficient information has been
supplied to make a recommendation regarding the prudence of the water utility’s ECAM, it may
utilize discovery to obtain the information it seeks. If the water utility does not timely supply the
information, the party asserting the failure to provide the required information must timely file a
motion to compel with the commission. While the commission is considering the motion to
compel the processing timeline shall be suspended. If the commission then issues an order
requiring the information to be provided, the time necessary for the information to be provided
shall further extend the processing timeline. For good cause shown, the commission may further
suspend the timeline.

2. If the timeline is extended due to a water utility’s failure to timely provided sufficient
responses to discovery, and a refund is due to the customers, the water utility shall refund all
imprudently incurred costs plus interest at the water utility’s short-term borrowing rate. The
interest shall be calculated on a monthly basis in the same manner as described in subsection
(5)(A) of this rule.

(6)8 Disclosure on Customers’ Bills. Any amounts charged under an ECAM approved by the
commission shall be separately disclosed on each customer’s bill. Proposed language regarding
this disclosure shall be submitted to the commission for the commission’s approval.

(9) Submission of Surveillance Monitoring Reports. Each water utility, with more than 8,000
customers,fdz] with an approved ECAM shall submit to staff, OPC and parties approved by the
commission a Surveillance Monitoring Report in the form and having the content provided for
by 4 CSR 240-3.162(6).

(A) The Surveillance Monitoring Report shall be submitted within fifteen (15) days of the water
utility’s next scheduled United States Securities and Exchange Commission (SEC) 10-Q or 10-K
filing following the effective date of the commission order establishing the ECAM and within 15
davs of each subsequent SEC 10-Q or 10 K f|||nq M%h%mmksubncus&emm&mwﬁeen—élé)

(€B) Upon a finding that a utility has knowingly or recklessly provided materially false or

inaccurate information to the commission regarding the surveillance date prescribed in 4 CSR
240-3.162(6), after notice and an opportunity for a hearing, the commission may suspend an
ECAM or order other appropriate remedies as provided by law.

(10) Pre-Existing Adjustment Mechanisms, Tariffs, and Regulatory Plans. The provisions of this
rule shall not affect the following:

(A) _Any adjustment _mechanism, rate schedule, tariff, incentive plan, or other ratemaking
mechanism that was approved by the commission and in effect prior to the effective date of this
rule; and

(B) Any experimental regulatory plan that was approved by the commission and in effect prior to
the effective date of this rule.

(11) Nothing in this rule shall preclude a complaint case from being filed, as provided by law, on
the grounds that a utility is earning more than a fair return on equity, nor shall a water utility be
permitted to use the existence of its ECAM as a defense to a complaint case based upon an
allegation that it is earning more than a fair return on equity. If a complaint is filed on the




grounds that a utility is earning more than a fair return on equity, the commission shall issue a
procedural schedule that includes a clear delineation of the case timeline no later than sixty (60)
days from the date the complaint is filed.

(12) Waiver of Provisions of this Rule. Provisions of this rule may be waived by the commission

for good cause shown after an opportunity for hearing.




