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Staff's Response To Commission Order


COMES NOW the Staff (“Staff”) of the Missouri Public Service Commission (“Commission”) and for its Response To Commission Order, respectfully states as follows:


1.
On June 9, 2003, Richard K. Smith applied for a change of electric supplier, from Aquila, Inc. (“Aquila”) to Osage Valley Electric Cooperative (“Osage”).  Attached to the Application was a verified statement from Osage, indicating its consent to the requested change.  On June 23, 2003, Aquila likewise filed its verified consent to the change.

2.
On August 15, 2003, the Staff filed its Recommendation in this proceeding.  The Staff recommended that the Commission issue an Order denying the relief requested in the Application.  The Recommendation was based on the Staff’s view that the situation presented in the Application does not comport, in particular, with Commission rule 4 CSR 240-3.140(1), which sets forth the requirements for an application for a change of electrical suppliers, including the identification of the “structure” for which the change is being requested.  The Staff noted that no change in suppliers is to occur for the structure identified in the Application; that on the contrary, the identified structure has for many years received, and according to the Application would continue to receive, electric service from Osage.

3.
No party disputes that the true purpose of Mr. Smith’s Application is to secure Commission authorization for Osage to provide electric service to a yet-to-be-constructed residential subdivision in what is known as the Harvest Hill area of Peculiar, Missouri.  Aquila would otherwise be authorized to serve the area.  Noting that the request for a change of suppliers pertains to purely prospective structures and that there is no territorial agreement in existence between the two electric service providers, the Staff took the position that a territorial agreement between Osage and Aquila is the more appropriate vehicle for accomplishing the objective of Mr. Smith and the two utilities.  Accordingly, the Staff recommended that the Commission issue an Order denying the relief requested in the Application and suggested that Osage and Aquila consider entering into a territorial agreement. 

4.
In its August 25, 2003 Response To Staff’s Recommendation, Aquila expressed reluctance to enter into a territorial agreement to effect the desired change, citing what it considers to be the potentially broader scope and more permanent nature of such an agreement, as well as the cost involved in developing and securing Commission approval of a territorial agreement.  Aquila also cited Case No. EO-2002-1105 (filed June 4, 2002), in which the Commission approved a request for a change of suppliers for a single residence that was at that time under construction. 

5.
On September 4, 2003, the Staff filed its Reply To Aquila’s Response, in which the Staff distinguished the case cited by Aquila from the instant case.  The Staff added, however, that it supports, as in the public interest for a reason other than a rate differential, the stated objective of the Application.  A Memorandum to that effect was attached to the Staff’s Reply.

6.
On September 23, 2003, the Commission issued an Order that, among other things, directed the Staff to file a clarification of its position by October 3, 2003.  The Order states, in pertinent part:

In that reply, Staff states that in its opinion the request for change of electric supplier is in the public interest.  Staff also states in its reply that the change of supplier should be accomplished through a territorial agreement, and not through this application.

7.
The Staff regrets and apologizes for any misunderstanding engendered by its September 4, 2003 Reply.  The Staff stands by its August 15, 2003 Recommendation in this case.  The Staff would emphasize, however, that its objection to the Application as filed is purely procedural, for the simple reason that the Staff does not view the situation addressed by the subject Application as a change of electrical suppliers within the meaning of Commission rule    4 CSR 240-3.140(1).  The Application seeks to gain Commission authorization for Osage to provide electric service to some twenty-four currently non-existent structures (presumably single family dwellings) that Aquila would otherwise be authorized to serve.  

8.
In its previous pleadings, the Staff focused primarily on the applicable Commission rule.  It is appropriate to note that the Staff’s interpretation is consistent with the two statutes governing a change of electrical suppliers in this case (i.e., Sections 393.106 and 394.315 RSMo 2000).  The relevant language of both is as follows:

Once an electrical corporation [electric cooperative] … lawfully commences supplying retail electric energy to a structure through permanent service facilities, it shall have the right to continue serving such structure, and other suppliers of electrical energy shall not have the right to provide service to the structure except as might be otherwise permitted in the context of municipal annexation, pursuant to section 386.800, RSMo and section 394.080, RSMo, or  pursuant to a territorial agreement approved under section 394.312, RSMo.  The public service commission, upon application made by an affected party, may order a change of suppliers on the basis that it is in the public interest for a reason other than a rate differential.
In addition, both statutory sections define a “structure” as:

an agricultural, residential, commercial, industrial or other building or a mechanical installation, machinery or apparatus at which retail electric energy is being delivered through a metering device which is located on or adjacent to the structure and connected to the lines of an electrical supplier. (emphasis added)
9.
Although the Staff continues to believe that the situation here presented does not fit the “change of electrical suppliers” mold, the Commission, of course, may disagree.  In that event, it would be necessary to determine whether the underlying proposal meets the standard for evaluating a request for change of electrical suppliers (i.e., whether the proposal is in the public interest for a reason other than a rate differential).  As stated in its September 4, 2003 Reply, the Staff believes that the standard is met in this case.  The Staff elected to provide this information so as not to unduly delay the Commission’s decision in the event the Commission chose to reject the Staff’s recommendation and approve the Application.

WHEREFORE, the Staff hereby reaffirms its recommendation that the relief requested in this proceeding be denied and that the Commission encourage the parties instead to enter into a territorial agreement for the purpose of effectuating the proposal.  If, however, the Commission decides that the applicable law concerning a change of electrical suppliers is broad enough to include the situation addressed in this case, the Staff reaffirms its assertion, as set forth in its September 4, 2003 Reply To Aquila’s Response, that the proposal is in the public interest for a reason other than a rate differential.
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