BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
Eminent Network Technologies, Inc.

)





d/b/a Interlinc.net,



)








)

Complainant,
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)

v.


 



)


)
Case No. TC-2005-0356


CenturyTel of Missouri, LLC


)


and






)

Spectra Communications Group, LLC

)

d/b/a CenturyTel,




)








)



Respondents



)

RESPONSE TO MOTION


  COMES NOW Eminent Network Technologies, Inc. d/b/a Interlinc.net (“Eminent” or “Complainant”), by its undersigned counsel, and pursuant to the Commission’s Order Directing Response issued in this case on April 14, 2005, states as follows:


1.
On April 7, 2005, Eminent filled its Complaint in this matter against CenturyTel of Missouri, LLC (“CenturyTel”) and Spectra Communications Group, LLC, d/b/a CenturyTel (“Spectra”), collectively “Respondents” or “CenturyTel.” 


2.
On April 13, 2005, Respondents filed their Respondents’ Motion to Reconsider and to Modify Notice of Complaint and Alternative Request for Early Prehearing Conference, Compulsory Mediation and Order Regarding Payments (hereinafter, “the Motion”).

3.
On April 14, 2005, the Commission issued its Order Directing Response, requiring Eminent to file a response to the Motion on or before April 18, 2005.


4.
For the reasons set out in detail below, Eminent opposes the Motion.


5.
The Complaint herein was necessitated by two simple facts: (1) the inability or unwillingness of Respondents to render bills for service that are accurate; and (2) the unwillingness of Respondents to withdraw their threat of termination of service in order to provide sufficient time for Eminent to complete its review of the voluminous information finally provided to it by Respondents, after repeated, unanswered requests, and for informal discussions to continue, so that the filing of a formal complaint might have been avoided.


6.
One of the documents provided to Eminent by Respondents on or about March 10, 2005, pursuant to the Memorandum of Understanding and Agreement (“MOU”) of February 10, 2005
 entered into by the Parties, was an actual bill showing what Respondents believed was owed by Eminent. Eminent made no payment after its wire transfer of $80,000.00 to CenturyTel on February 11, 2005 because it did not have a bill upon which to pay until March 11, when that bill arrived in Eminent’s offices in Branson, having been forwarded by Eminent’s counsel to whom it had been delivered on the 10th. The MOU provided that Eminent was to have 30 days to review the information and data once it was provided. Paragraph 6 of the MOU states: “No later than the end of the 30-day period described above, Eminent agrees to pay to CenturyTel the undisputed amounts it owes to CenturyTel.” Eminent did so by wire transfer to CenturyTel on April 8, 2005 of $40,000.00. Since Eminent was to have 30 days to review the belatedly-supplied documentation, including the “clean” bill, it is clear that the Respondents could not have expected payment of that bill to occur before the end of those 30 days. 


7.
Thus, the hyperbole at hand is found not in the Complaint but in Respondents’ allegation in the Motion that Eminent is “not paying current, ongoing charges now due and payable.” (Motion, p. 2, Par. 2; See also, p. 3, footnote 2).


8.
The statement in the Motion that “any cause for urgency was of the Complainant’s own making” (Motion, p. 4, Par. 6) is also inaccurate. The urgency of this matter was created by Respondents’ refusal to withdraw the threat of imminent termination of service to Eminent, at the potential cost of its entire business, without further written notice to Eminent in advance of such termination as is required by Respondents’ tariffs. To say that this termination threat had a chilling effect upon Eminent’s ability to complete its evaluation of the mass of materials belatedly provided to it by Respondents on March 10 would be gross understatement. 


9.
Respondents spent literally months internally reviewing the billing history of Eminent, trying to sort out all the service orders that were executed and cancellation orders that, with remarkable frequency, were not executed, in order to develop its own position on how much Eminent really owed to Respondents. More than $70,000.00 that Respondents had firmly demanded from Eminent previously, and that related to charges protested by Eminent, was credited to Eminent as a result of this internal review, demonstrating just how inaccurate the service order and billing system operations of Respondents are. However, once Respondents made up their collective, corporate mind on a revised balance due demand, they were suddenly immovable. Having presented Eminent with the results of their internal “audit” on January 26, 2005, they immediately proceeded to send termination letters to Eminent on January 31 demanding payment within ten days or have service disconnected. 


10. 
How people who have been so wrong for so long suddenly can be adamant that they are now absolutely right is, perhaps, a subject for psychologists and theologians. However, a young entrepreneur running an ISP to support his growing family would be foolish to accept these new findings at face value, after years of disputes about the accuracy of the billings his business was receiving from Respondents, without performing his own evaluation of the information relied upon by Respondents. Yet, it was only after great difficulty that Eminent was finally given the slightest window of opportunity to perform its own review without risking having its business shut down by CenturyTel, by virtue of the MOU. 


11.
Eminent very much wanted to be allowed longer than 30 days for this review, but again Respondents were adamant. However, they did agree (upon payment of $80,000.00 by Eminent) to provide Eminent with additional documentation that was necessary for Eminent to have a fighting chance of accurately tracking information about specific circuits and facilities on their bills and in the massive spreadsheet Respondents had provided to Eminent on January 26. They also finally agreed to give Eminent an actual bill showing what Respondents now believed Eminent owed to them.


12.
Under the MOU, Respondents were to provide Eminent with this additional data and information by February 21, 2005. Respondents actually presented this information and data to Eminent on March 9 and 10. That so much time has passed since Eminent’s wire transfer to CenturyTel of $80,000.00 on February 11, as complained of by Respondents in their Motion, is due in large measure to the fact that it took Respondents so long to provide the promised information to Eminent. Eminent’s 30-day review began to run when it received that information. Respondents’ delay in providing that information added 17 days to the process all by itself. Eminent does not complain about Respondent being late in delivering the promised data, but does complain about Respondents trying to use that delay as an indication that Eminent has not been paying its “charges that are currently due and owing from recent and continued billings,” as it does on page 3, in footnote 2, of the Motion.


13.
Had Respondents been willing to withdraw their threat of imminent termination of service to Eminent, meaningful dialogue could have continued between the parties toward the end of arriving at an agreed resolution of this dispute. Respondents’ insistence on their right to shut down Eminent more than distracted Eminent from completing its review of the billing documentation and seeking further resolution of clearly disputed and questionable charges. It caused the Complaint to have to be filed.


14.
It is not the least bit clear to Eminent how the payment of $40,000.00 to CenturyTel on April 8 typifies a “pattern of conduct in refusing to pay for services rendered” in the Respondents’ collective mind, as stated on page 4, paragraph 5 of the Motion. To Complainant, it looks like a willingness to pay for services rendered.


15.
Eminent disputes Respondents’ mischaracterization of the magnitude of the erroneous billings that are legitimately “in dispute” between the Parties herein. On page 3 of the Motion, in Paragraph 5, Respondents state: “Even if one were to consider all 19 areas where Eminent questioned some aspect of billings during their 30-day audit period as legitimate disputes (which Respondents clearly do not), those items would total $30,114.27 from the original $138,989.76 past due amount owing to CenturyTel of Missouri, LLC.” The reference to “19 areas” refers to a memorandum sent by electronic mail (email) from Jason Miller, an employee of Eminent, to Susan Smith of CenturyTel on March 24, 2005, which is attached to this Response as Exhibit A. The introductory paragraph of that memorandum states clearly: “this is only a partial audit of this bill.” Mr. Miller’s memo of March 24 was explicitly not an inclusive list of all billing amounts still disputed by Eminent.


16.
Respondents’ assertion that Commission Rule 4 CSR 240-33.110 is not applicable to this case or to non-residential customers is incorrect. While the word “residential” does appear in certain subsections of Chapter 33, it does not in others. In fact, the word “residential” appears nowhere in Sections 33.010 or 33.110 or in several other Sections of Chapter 33, nor in the title of Chapter 33 – “Service and Billing Practices for Telecommunications Companies.” The Chapter covers a broad range of issues that include payment discounts for schools and libraries, operator services, pay telephones, “slamming” and customer proprietary network information. Certainly CenturyTel, in its Motion, is not arguing that the anti-slamming provisions of 4 CSR 240-33.150 only apply to residential customers, for example. Further, Eminent is a customer of each of Respondents. The use of the term “individual” in the definition of “Customer” in the rule does not preclude its application to corporations, which are individuals under the law.


17.
4 CSR 240-33.110 is, by its own terms, very broad in its applicability. Section 33.110(1) states that: “Any customer aggrieved by a violation of any rules in this chapter or the Public Service Commission laws of Missouri relating to telecommunications companies may file an informal or formal complaint under 4 CSR 240-2.070.” The application of Section 33.110 is not limited to certain, select subdivisions of Chapter 33, as Respondents argue in their Motion, but to any grievance arising from a violation of the PSC Law.

18.
For these reasons, Eminent opposes Respondents’ Motion for Reconsideration of the Commission’s interlocutory directive in its Notice of Complaint of April 8, 2005 that “Respondent shall not discontinue service to Complainant on the basis of the issues that are the subject matter of this compliant (sic).” 


19.
The specific pleading of Chapter 33 or of 4 CSR 240-33.110 was not necessary for that rule to be legally binding upon Respondents or applied by the Commission in its Notice of Complaint. To the extent that the Commission determines that citation to that rule is appropriate or necessary, Complainant hereby amends its Complaint to include 4 CSR 240-33.110 as one of the legal bases of the Complaint or, in the alternative, hereby requests leave of the Commission to so amend its Complaint. However, the Commission’s application of Section 33.110(5) is entirely appropriate in this matter, as discussed above.


20.
Eminent remains willing to participate in a mediation process with the goal of resolving its billing disputes with Respondents, as stated in its Complaint on April 7, 2005. In the Motion, Respondents propose what they call “binding mediation with designated members of the Commission Staff acting as mediators,” to be completed within a three-week period of time. The time limit seems very ambitious, given the length of time it has taken Eminent to try to verify the documentation that it took Respondents themselves months to create, even assuming Staff’s immediate availability. The term “binding mediation” also seems a bit confusing, since the purpose of mediation is to try to bring the parties together toward amicable resolution. “Binding mediation” would appear to actually mean “binding arbitration.” However, Eminent remains open to the possibility of mediation in this matter, and is willing to discuss possible modifications of the mediation process described in the Commission’s “Mediation Letter” if that would help facilitate an early resolution of this matter.


21.
Eminent agrees with Respondents that “the involvement and scrutiny of the Commission’s Staff” in the process of dispute resolution in this matter would be welcome, as specifically requested in the Complaint.


22.
The “obvious reasons” to which Respondents allude for their unwillingness “to agree to voluntary mediation with this Complainant”
 are not obvious to the Complainant. However, since Respondents made it clear in their Motion that they are unwilling to participate in the mediation process described in the Notice of Complaint and in the Information Sheet Regarding Mediation of Commission Formal Complaint Cases which accompanied the Notice, the Motion should not be deemed to have tolled the 30-day time period for Respondents to file an answer to the Complaint or to file notice that the Complaint has been satisfied.


23.
The fundamental fear of Eminent in this matter is that Respondents’ ultimate goal is to put them out of business in an effort to eliminate competitors. This is why is it critical that Respondents not be permitted to terminate service to Eminent pending resolution of this matter. Eminent provides ISP service which competes with ISP service provided by an affiliate of CenturyTel. In addition, Eminent’s sister-corporation, CD Telecommunications, LLC, provides competitive basic local exchange service in Respondents’ service territories, in competition with Respondents.
 CD Telecommunications (CD Telecom) had to go to circuit court to get a TRO against CenturyTel late last summer when CenturyTel started shutting off CD Telecom’s switches in various exchanges, without notice or stated cause. Those shutoffs had nothing to do with a billing dispute. They stand, however, alongside the facts of this case, as evidence that makes Complainant fearful of a possible business plan by CenturyTel to attempt to drive competitors out of business in Respondents’ service areas. If CenturyTel never (or, at best, seldom) sends an accurate bill, and since one of its recent former executives is or was recently under indictment for “cramming,”
 the legitimate concern is raised that CenturyTel might, as a matter of corporate policy, add unwarranted charges to customers’ bills hoping those charges will go unnoticed and be paid, and thereby increase CenturyTel’s profits. If an ILEC can demand payment of every bill it sends, even though those bills are usually wrong and too high, at the risk of termination of service (and therefore, potentially, bankruptcy for an ISP or a CLEC), the ILEC can drive competitors out of business before any complaint case ever gets resolved just by killing their competitors’ cash flow. And if an ILEC can keep tying up the ISP or CLEC in legal proceedings and legal fees instead of investing in their operations and marketing, the ILEC can also keep the ISP or CLEC from becoming a larger competitive threat. Whether the billing and service order discrepancies consistently demonstrated by Respondents are the result of ineptitude or corruption, they should cause serious concern to the Commission charged with the responsibility of regulating Respondents.


24.
For the reasons explained above, it would be unjust and unreasonable to require Eminent to make additional payments, or payments into some sort of escrow account, pending resolution of the matters in dispute herein, as proposed by Respondents.
 Requiring up-front payments of moneys not proven to be due and owing and which are, in fact, disputed by Complainant, would put an unnecessary cash-flow strain on Complainant and create a competitive disadvantage to Complainant. Complainant has demonstrated its willingness to pay for the services it receives even in the midst of this dispute.
 Complainant just wants the Commission to sort out and verify the amount it actually and legitimately owes to Respondents.


25.
Complainant believes that if Respondents had been willing to accord additional time for the review of the billing information and data and for resolution of further questions concerning charges and credits on Respondents’ bills to Complainant, a resolution could have been a real possibility without the necessity of filing the instant Complaint. Complainant therefore hopes and believes that further discussions could still achieve that result.


WHEREFORE, Eminent Network Technologies, Inc. d/b/a Interlinc.net respectfully requests that the Missouri Public Service Commission: (1) deny Respondents’ Motion to Reconsider and to Modify Notice of Complaint and Alternative Request for Early Prehearing Conference, Compulsory Mediation and Order Regarding Payments filed on April 13, 2005 in this matter; (2) schedule a prehearing conference in this matter, at an early date, at which possible alternatives for mediation may be explored; and (3) enter such other orders as the Commission determines are just, reasonable and appropriate herein.






Respectfully submitted,






/s/ William D. Steinmeier
________________________________

William D. Steinmeier,    Mo.Bar #25689

WILLIAM D. STEINMEIER, P.C.

2031 Tower Drive

P.O. Box 104595

Jefferson City, MO   65110-4595

Tel.:
(573) 659-8672

Fax:
(573) 636-2305

Email:
wds@wdspc.com
COUNSEL FOR COMPLAINANT

EMINENT NETWORK TECHNOLOGIES, 
INC., d/b/a INTERLINC.NET

Dated:  April 18, 2005

Certificate of Service

I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov) and counsel for CenturyTel (at lwdority@sprintmail.com), on this 18th day of April 2005.






/s/ William D. Steinmeier
William D. Steinmeier

� The Memorandum of Understanding and Agreement of February 10, 2005 (MOU) was attached to the Complaint in this matter as “Exhibit D.”


� Motion, Page 8, Paragraph 12.





� Respondents brought CD Telecommunications, LLC into this discussion in footnote 2, page 3, of their Motion. 


� “Cramming” is the term used in the telecommunications industry for a telephone company adding unauthorized charges to a customer’s bill.


� Motion, Page 8, Paragraph 14.





� See Complaint, Pages 10 and 11, Paragraphs 22 and 23; and Notice of Payment to CenturyTel, filed in this case on April 8, 2005.
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