Before the Public Service Commission

Of the State of Missouri

	In the matter of The Empire District Electric Company Transferring Functional Control over Transmission Facilities of the Midwest Independent Transmission System Operator, Inc.
	))))

)
	Case No. EO-2003-0015


STAFF RESPONSE TO COMMISSION ORDER

DIRECTING FILING OF STAFF RECOMMENDATION

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the Missouri Public Service Commission’s (Commission’s) December 10, 2002 Order Directing Filing Of Staff Recommendation, which directed the Staff to file its memorandum and recommendation no later than January 9, 2003.  In response, the Staff files its attached memorandum recommending conditional approval of the application of Empire District Electric Company (Empire).  In support thereof, the Staff states as follows:

1. Empire filed on July 22, 2002, an application pursuant to 4 CSR 240-2.060 and Section 393.190 RSMo 2000 to transfer functional control over designated transmission facilities to a new company that will reflect the consolidation of the Midwest Independent Transmission System Operator, Inc. (Midwest ISO) and the Southwest Power Pool, Inc. (SPP).  On July 5, 2002, Empire filed with the Federal Energy Regulatory Commission (FERC), in Docket No. EC02-92-000, an application to transfer functional control over designated transmission facilities to a new company that will reflect the consolidation of the Midwest ISO and SPP.  Empire’s FERC application states that “[i]n the event that consolidation is not consummated, Empire will re-evaluate its plans as to RTO  [Regional Transmission Organization] participation.”  (Paragraph 2, p. 2).


On August 8, 2002, the FERC issued its Order Authorizing Disposition of Jurisdictional Facilities in Docket No. EC02-92-000.  100 FERC para. 62,108.  The FERC stated that “it is concluded that the proposed transaction is consistent with the public interest and is authorized, subject to the following conditions . . .”  100 FERC at 64,125.  Among the conditions are:  “(2) The foregoing authorization is without prejudice to the authority of the [FERC] or any other regulatory body with respect to rates, service, accounts, valuation, estimates or determinations of costs or any other matter whatsoever now pending or which may come before the [FERC]; (3) Nothing in this order shall be construed to imply acquiescence in any estimate or determination of cost or any valuation of property claimed or asserted . . .”  Id.

2. Empire contends in its July 22, 2002 application to this Commission that (1) it does not believe that this Commission has jurisdiction over the transaction, (2) by the filing of its application, it does not attempt to consent to or confer subject matter jurisdiction on the Commission and (3) this Commission has no procedural rules which address this specific situation.  Empire states that “[n]evertheless, Empire realizes that the Commission has an interest in the subject matter and is presenting this in the form of an application for the Commission’s approval . . .”  (Paragraph 5, p. 4).

3. Respecting taxes, Empire states in its application that “there is no expected impact on the tax revenues of any political subdivisions because there will be no transfer of title to any Empire facilities.  Empire will continue to be the owner of the facilities and will continue to be responsible for taxes levied thereon.”  (Paragraph 11, p. 5).

4. The Staff notes that on July 10, 2001 Empire filed with this Commission a Request For Finding Of Lack Of Jurisdiction Or, In The Alternative, Application, which was assigned Case No. EO-2002-24.  Empire advised this Commission, in Case No. EO-2002-24, that it had filed with the FERC an application to transfer operational control over a large majority of its transmission system to the RTO formed by SPP, the formation of which was a matter pending before the FERC.  The purpose of Empire’s filing with this Commission was to obtain an order from this Commission that this Commission had no jurisdiction over the subject matter of Empire’s FERC application or, in the alternative, to obtain this Commission’s approval if it determined that it did have jurisdiction.  


On July 12, 2001, the FERC in various dockets issued an Order Rejecting RTO Filings which stated, in relevant part, that the FERC was rejecting SPP’s RTO filing because SPP’s proposed RTO failed to satisfy the scope and regional configuration requirements set forth in Order No. 2000.
  The FERC denied, without prejudice, as premature, the applications, including Empire’s, filed in various dockets for authorization to transfer control of jurisdictional assets under Section 203 of the Federal Power Act (FPA).    


As a result of this FERC action, the Staff in a November 5, 2001 Staff Response To Order Respecting Commission Jurisdiction stated that Case No. EO-2002-24 was moot and should be dismissed.  On November 13, 2001, Empire filed a Notice Of Withdrawal Of Request For Finding Of Lack Of Jurisdiction Or, In The Alternative, Application.  On November 15, 2001, the Commission issued a Notice Acknowledging Withdrawal And Closing Case.

5.
The Staff notes that attached, as Appendix A, to its November 5, 2001 Staff Response To Order Respecting Commission Jurisdiction in Case No. EO-2002-24 was a copy of the November 5, 2001 Staff Response To Order Respecting Commission Jurisdiction in Case No. EO-2002-125, regarding the application of UtiliCorp United Inc. to transfer operational and/or functional control over certain designated transmission facilities of its Missouri Public Service (MPS) and St. Joseph Light & Power (SJLP) divisions to the Midwest ISO.  The Staff commented in its Case No. EO-2002-24 filing that the analysis contained in its Case No. EO-2002-125 filing was relevant to the determination of whether the Commission had jurisdiction over any transfer of transmission facilities by Empire to an ISO or RTO.  The Staff stated that the Commission had jurisdiction over any such transfer.  The analysis contained in that Staff Response is relevant today in the instant proceeding, and, as a consequence,  it is affixed hereto, as Appendix A, and incorporated herein by reference. 

6.
The Staff recommends that based on the analysis previously performed by it in Case No. EO-2002-24 and Case No. EO-2002-125, which the Staff adopts herein, the Commission find in its order that it has jurisdiction over the application of Empire filed on July 22, 2002 in the instant case.

7.
The FERC approved the Midwest ISO as an RTO on December 20, 2001.  Midwest Indep. Transmission Sys. Operator, Inc., Order Granting RTO Status And Accepting Supplemental Filings, 97 FERC para. 61,326 (2001).  On May 31, 2002, respecting the proposed consolidation of the Midwest ISO and SPP, the FERC issued Order Conditionally Accepting Proposed Tariff Revisions And Revised Agreement And Confirming Regional Transmission Organization Status in Midwest Indep. Transmission Sys. Operator, Inc., 99 FERC para. 61,250 (2002).

8.
The Staff recommends that the Commission grant conditional approval of Empire’s application to transfer functional control over its designated transmission facilities to a new company that will reflect the consolidation of the Midwest ISO and SPP.  The Commission’s conditional approval should be contingent on the merger of the Midwest ISO and SPP occurring as presently proposed, and Empire accepting the conditions set out in the attached Staff Recommendation of Michael S. Proctor, Appendix B affixed hereto, which are repeated below.  The conditions specified below are necessary for the proposed transaction to be not detrimental to the public interest, which is the standard required by Section 393.190, as determined by case law.  Thus, the Staff recommends conditional approval of Empire’s transfer of functional control over the specified transmission facilities to the Midwest ISO/SPP RTO, but only if the Midwest ISO merger with SPP is consummated as presently proposed and only if Empire accepts the following conditions:

(a)
In the event Empire seeks to withdraw from its participation or membership in the Midwest ISO/SPP RTO, Empire shall file a notice of withdrawal or intent to withdraw with the Commission no later than the date of its filing with the FERC for FERC authorization to withdraw from the Midwest ISO/SPP RTO.  Such withdrawal shall not become effective unless and until it is approved by this Commission, except that this Commission’s authorization shall not be necessary for Empire to withdraw from the Midwest ISO/SPP RTO should the consolidation of the Midwest ISO and SPP not occur.
(b)
In the event Empire seeks to join or participate in an Independent Transmission Company (ITC), which is a member of the Midwest ISO/SPP RTO or is seeking to become a member of the Midwest ISO/SPP RTO, Empire shall file for this Commission’s approval of this decision.  Such a filing with this Commission should occur no later than the date of Empire’s filing with the FERC for FERC authorization to join or participate in said ITC.  Such proposed change in Empire’s membership or participation in the Midwest ISO/SPP RTO shall not become effective unless and until it is approved by this Commission.  

(c) In the event Empire seeks to change its membership or participation in the Midwest ISO/SPP RTO in some other fundamental manner, Empire shall file a notice of this decision with this Commission no later than the date of its filing with the FERC for FERC authorization.  Such change in the membership or participation of Empire in the Midwest ISO/SPP RTO shall not become effective unless and until it is approved by this Commission.  

(d) Empire will not assert that the Commission’s approval of its application in the instant proceeding constitutes any ratemaking determination, nor as a consequence of its membership or participation in the Midwest ISO/SPP RTO that this Commission has lost any jurisdiction over any ratemaking determinations relating to any costs that Empire may seek to recover in retail rates that are related to its membership or participation in the Midwest ISO/SPP RTO.  Consequently, Empire will not seek to overturn, reverse, set aside, change or enjoin, whether through appeal or the initiation or maintenance of any action in any forum, a decision or order of this Commission which pertains to recovery, disallowance, deferral or any other ratemaking treatment of any revenue, expense, charge, cost or allocation, incurred or accrued by Empire in connection with, or as a result of, its membership or participation in the Midwest ISO/SPP RTO, on the basis that such revenue, expense, charge, cost or allocation has itself been filed with or approved by the FERC.    

(e) Empire will not take network service from the Midwest ISO/SPP RTO for the purpose of serving its Missouri bundled retail customers without first seeking and obtaining the approval of this Commission.

(f)  A Commission order approving the instant application does not imply or insure approval of any future application for membership or participation in the Midwest ISO/SPP RTO, any other RTO or an ITC.

(g) Within 30 days of the actual transfer of control of Empire’s transmission facilities to the Midwest ISO/SPP RTO, Empire shall send to the Manager of the Electric Department of the Commission an electronic list of the facilities for which Empire has transferred control, and on April 1 of each subsequent year, Empire shall provide an updated list to the Manager of the Electric Department of the Commission, in which Empire shall clearly identify any additions or deletions to the list of facilities for which control has been transferred.  

(h) A Commission order approving the instant application does not imply or insure Commission approval of any future application by Empire for membership or participation in any other RTO or an ITC.

9.
The Office of the Public Counsel (Public Counsel) is the only other party to this proceeding.  The Staff expects that Public Counsel will file a response to the Staff’s recommendation and may propose additional or different conditions.  Should the Public Counsel propose additional or different conditions, the Staff requests an opportunity to respond to Public Counsel’s recommendation.  Should Empire in its response not accept the Staff’s proposed conditions, the Commission should schedule a prehearing conference for the purpose of setting a procedural schedule regarding Empire’s application.

Wherefore the Staff recommends that the Commission find that it has jurisdiction over the application of Empire filed on July 22, 2002, and conditionally approve said application, as not being detrimental to the public interest, contingent upon Empire accepting the conditions set out above and in the Staff Recommendation affixed hereto as Appendix B.
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�  Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (Jan. 6, 2000), 1996-2000 FERC Stats. & Regs., Regs. Preambles para. 31,089 (1999), order on reh’g, Order No. 2000-A, 65 Fed. Reg. 12,088 (March 8, 2000), 1996-2000 FERC Stats. & Regs., Regs. Preambles para. 31,092 (2000). 
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