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The Empire District Electric Company (Empire) filed on July 22, 2002, an application to transfer functional control over designated transmission facilities to a new company that will reflect the consolidation of the Midwest Independent Transmission System Operator, Inc. (Midwest ISO) and the Southwest Power Pool, Inc. (SPP).  On July 5, 2002, Empire filed with the Federal Energy Regulatory Commission (FERC), in Docket No. EC02-92-000, an application to transfer functional control over designated transmission facilities to a new company that will reflect the consolidation of the Midwest ISO and SPP, which, for purposes of this memorandum, is referred to as the Midwest ISO/SPP regional transmission organization (RTO).
  On August 8, 2002, the FERC issued an order, in Docket No. EC02-92-000, authorizing disposition of jurisdictional facilities.

Based on Empire’s application to this Commission, the application by Empire to the FERC and the order of the FERC authorizing the disposition of jurisdictional facilities, the transmission facilities that Empire would transfer functional control of to the Midwest ISO/SPP RTO comprise virtually all of Empire’s network facilities above 100 kV and network transformers whose two highest voltages are above 100 kV.  It is the opinion of the Staff that the transfer of functional control of Empire’s transmission system to the Midwest ISO/SPP RTO is not detrimental to the public interest if Empire agrees to certain conditions set out below.  

Empire is currently offering and taking transmission service for the purpose of wholesale transactions under the SPP regional transmission tariff.  Therefore, if the Midwest ISO and SPP consolidate, Empire’s transfer of control of its transmission facilities to the Midwest ISO/SPP RTO would, in essence, be a continuation of its current practice of offering and taking transmission service for the purpose of wholesale transactions through a regional transmission provider.  In addition to selling and taking transmission service as a part of a regional transmission provider, wholesale transactions for Empire that benefit Missouri bundled retail customers include the purchase and sale of what is called “off-system” energy; i.e., the purchase of energy from the spot market when it is less costly than sources owned or under contract by Empire, and the sale of energy to the spot market when that energy is not needed to serve Empire’s native load customers.
 The larger footprint of the Midwest ISO/SPP RTO compared to SPP should expand market opportunities for Empire, thereby allowing it to increase both its purchases of less costly energy and its sales from idle generation capacity. 

It is important to note that the Staff’s conclusion that Empire’s transfer of control of its transmission facilities to the Midwest ISO/SPP RTO is not detrimental to the public interest is conditioned on Empire participating in a regional transmission tariff for the purpose of carrying out wholesale transactions, and does not include Empire taking network service from the regional tariff for the purpose of providing transmission to its Missouri bundled retail customers.  Currently, Empire is taking network service from the SPP for the purpose of providing transmission service to its Missouri bundled retail customers.  However, placing transmission facilities under the operation of an independent, regional transmission provider for the purpose of eliminating undue discrimination in the provision of transmission service for the purpose of wholesale transactions is not the same as taking network service from that same regional transmission provider for the purpose of serving bundled retail customers.  While there may be no detriment to the public interest from Empire taking network service from the Midwest ISO/SPP RTO, such action might result in changes to Empire’s transmission cost of service.  Moreover, if cost shifts would result in a higher cost of service for transmission service to Missouri bundled retail load, Empire might assert that this Commission has lost jurisdiction over ratemaking determinations related to those costs.  If such an assertion were made and were upheld, Missouri bundled retail customers would face higher costs for transmission service.  In that situation, in order to show no detriment to the public interest, Empire would need to show benefits that offset the higher costs. Therefore, as a condition of this Commission approving Empire’s application, Empire should not take network service from the Midwest ISO/SPP RTO without first seeking and obtaining the approval of this Commission.   The Staff notes that at pages 5 to 6 of its July 5, 2002 Application in FERC Docket No. EC02-92-000, Empire states as follows:

. . . the proposed transfer will not have any adverse effect on the ability of the FERC or any other authority to regulate Empire or its operations.  No new holding company will be created as a result of this transfer.  The [FERC] will regulate the bulk of Empire’s transmission activities throughout its regulation of the Resulting Company, Empire will remain subject to the FERC’s jurisdiction of wholesale sales and jurisdictional transmission activities to the extent not provided under the Resulting Company OATT, and subject to the jurisdiction of the applicable state agencies for retail sales. . . .

Therefore, the Staff recommends that the Commission grant conditional approval respecting Empire’s application to transfer functional control over its designated transmission facilities to the Midwest ISO/SPP RTO.  The Commission’s conditional approval should be based on Empire accepting the following conditions:

(a)
In the event Empire seeks to withdraw from its participation or membership in the Midwest ISO/SPP RTO, Empire shall file a notice of withdrawal or intent to withdraw with the Commission no later than the date of its filing with the FERC for FERC authorization to withdraw from the Midwest ISO/SPP RTO.  Such withdrawal shall not become effective unless and until it is approved by this Commission, except that this Commission’s authorization shall not be necessary for Empire to withdraw from the Midwest ISO/SPP RTO should the consolidation of the Midwest ISO and SPP not occur.
(b) In the event Empire seeks to join or participate in an Independent Transmission Company (ITC), which is a member of the Midwest ISO/SPP RTO or is seeking to become a member of the Midwest ISO/SPP RTO, Empire shall file for this Commission’s approval of this decision.  Such a filing with this Commission should occur no later than the date of Empire’s filing with the FERC for FERC authorization to join or participate in said ITC.  Such proposed change in Empire’s membership or participation in the Midwest ISO/SPP RTO shall not become effective unless and until it is approved by this Commission.  

(c) In the event Empire seeks to change its membership or participation in the Midwest ISO/SPP RTO in some other fundamental manner, Empire shall file a notice of this decision with this Commission no later than the date of its filing with the FERC for FERC authorization.  Such change in the membership or participation of Empire in the Midwest ISO/SPP RTO shall not become effective unless and until it is approved by this Commission.  

(d) Empire will not assert that the Commission’s approval of its application in the instant proceeding constitutes any ratemaking determination, nor will Empire assert, as a consequence of its membership or participation in the Midwest ISO/SPP RTO, that this Commission has lost any jurisdiction over any ratemaking determinations relating to any costs that Empire may seek to recover in retail rates that are related to its membership or participation in the Midwest ISO/SPP RTO.  Consequently, Empire will not seek to overturn, reverse, set aside, change or enjoin, whether through appeal or the initiation or maintenance of any action in any forum, a decision or order of this Commission which pertains to recovery, disallowance, deferral or any other ratemaking treatment of any revenue, expense, charge, cost or allocation, incurred or accrued by Empire in connection with, or as a result of, its membership or participation in the Midwest ISO/SPP RTO, on the basis that such revenue, expense, charge, cost or allocation has itself been filed with or approved by the FERC.    

(e) Empire will not take network service from the Midwest ISO/SPP RTO for the purpose of serving its Missouri bundled retail customers without first seeking and obtaining the approval of this Commission.

(f)  A Commission order approving the instant application does not imply or insure approval of any future application for membership or participation in the Midwest ISO/SPP RTO, any other RTO or an ITC.

(g) Within 30 days of the actual transfer of control of Empire’s transmission facilities to the Midwest ISO/SPP RTO, Empire shall send to the Manager of the Energy Department of the Commission an electronic list of the facilities for which Empire has transferred control, and on April 1 of each subsequent year, Empire shall provide an updated list to the Manager of the Energy Department of the Commission, in which Empire shall clearly identify any additions or deletions to the list of facilities for which control has been transferred.  

(h) A Commission order approving the instant application does not imply or insure Commission approval of any future application by Empire for membership or participation in any other RTO or an ITC.

The Staff recommendation that the Commission approve Empire’s application, as not being detrimental to the public interest, is contingent, among other things, on the consolidation of the Midwest ISO and SPP being consummated.  The Staff recommends that the Commission condition its approval, in part, by requiring Empire to return to the Commission for approval of any alternative to the Midwest ISO/SPP RTO.

The Staff is not aware of any other matter pending before the Commission that affects or is affected by this filing.  However, the Staff would note that in previous cases before the Commission, Empire, in Case No. EO-2002-24, and UtiliCorp United Inc., in Case No. EO-2002-125, filed applications to transfer functional control of their transmission facilities, to the proposed SPP RTO and the Midwest ISO, respectively.  Those applications were withdrawn or voluntarily dismissed, and the cases were closed.  No other electric utility, other than Union Electric Company, d/b/a AmerenUE, in Case No. EO-98-413 and Case No. EO-2001-684, has sought Commission approval to transfer functional control of its transmission system to an RTO or independent system operator (ISO).  (UE contended in Case No. EO-2001-684 that it was seeking Commission authorization to withdraw from the Midwest ISO in order to participate in the Alliance RTO, but that it did not need Commission authorization to participate in or join the Alliance RTO.)


The Staff has verified that Empire has filed its annual report and is not delinquent on any assessment.  No other case involving Empire is pending before the Commission.
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� An RTO is a regional transmission provider that has been approved by the FERC as meeting the conditions of FERC Order No. 2000.  The FERC approved the Midwest ISO as an RTO on December 20, 2001.  Midwest Indep. Transmission Sys. Operator, Inc., Order Granting RTO Status And Accepting Supplemental Filings, 97 FERC para. 61,326 (2001).  On May 31, 2002, respecting the proposed consolidation of the Midwest ISO and SPP, the FERC issued an Order Conditionally Accepting Proposed Tariff Revisions And Revised Agreement And Confirming Regional Transmission Organization Status in Midwest Indep. Transmission Sys. Operator, Inc., 99 FERC para. 61,250 (2002).  Thus, if the consolidation of the Midwest ISO and the SPP is finalized, the resulting organization will be an RTO.


� In this memorandum, the words “spot market” are used to indicate purchases and sales that are not under contractual arrangement respecting Empire’s native load customers.  Native load customers include both bundled retail customers as well as wholesale customers whose energy needs are under contract to be served by Empire.
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