BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI


In the matter of the Application of Union

)

Electric Company (d/b/a AmerenUE) for

)

an order to authorizing the sale, transfer

)


and assignment of certain Assets, Real

)

Estate, Leased Property, Easements and  

)
Case No. EO-2004-0108

Contractual Agreements to Central Illinois 

)

Public Service Company (d/b/a AmerenCIPS
)


and, in connection therewith, certain other

)

related transactions.

)

STAFF’S MOTION TO FILE LATE FILED EXHIBIT AND 

MOTION FOR EXPEDITED TREATMENT
Comes now the Staff of the Missouri Public Service Commission (Staff) and pursuant to 4 CSR 240-2.130(17) hereby requests leave to file the testimony of Mr. Warner Baxter to the Illinois Commerce Commission, which was filed in Illinois on April 30, 2004, the form of which is attached as Exhibit A and requests expedited treatment pursuant to 4 CSR 240-2.080(16) and in support thereof states:

1.  
Mr. Baxter’s Illinois testimony is relevant to one of the primary issues in this case, that of asbestos liabilities faced by Ameren in conjunction with its generating plants.  

2.  
The issue of the magnitude of all environmental liabilities, including the extent of the asbestos liability, was raised in the testimony of Staff witnesses, Ms. Janis Fischer and of Mr. Greg Meyer.

3.
Ameren has portrayed the liabilities as unquantifiable and therefore insignificant.

4.
Mr. Baxter’s testimony to the Illinois Commerce Commission, which was filed in pursuit of an environmental rider belies that contention.

5.
Mr. Baxter filed this testimony concerning an arms-length transaction and in it he testified that in the Illinois case, “Ameren has done an extraordinary amount of planning for this acquisition, and fully understands . . . what lies ahead.”  Mr. Baxter made clear that there are limits on the “costs and risks” that it is willing to take on.  (Baxter Supplemental Direct, ls. 59-65)(emphasis added).

6.
Because of these risks, Ameren has requested that the ICC approve a Hazardous Materials Adjustment Clause rider.  (Baxter Supplemental Direct, ls. 16-19).

7.
This testimony is highly relevant because Mr. Baxter explains how risks are evaluated in an arms-length transaction.  “Upon considering the acquisition of Illinois Power, we took into account not only the benefits to be realized by our shareholders, current customers and Illinois Power customers, but also the risks involved.  There are many different types of risk -- regulatory, business, financial, legal to name a few, and these risks vary in degree.  Some risks are known and measurable, while others cannot be quantified or their magnitude cannot be reasonably ascertained.  For those whose magnitude can be reasonably ascertained, the assumption of the risk by the buyer can be captured through the negotiated acquisition price.  But if the magnitude of a known risk cannot be reasonably estimated or quantified, then it is difficult if not impossible for the parties to come to agreement on how that risk should be reflected in the acquisition price.  The liability risk associated with asbestos claims against Illinois Power falls into the latter category.”  (Baxter Supplemental Direct, ls. 126-138).

8.
Mr. Baxter’s testimony to the ICC concisely states why the Commission must apply this Commission’s affiliate transactions rules to this transaction.  In an arms length transaction, the “assumption of the risk by the buyer can be captured through the negotiated acquisition price.” (Baxter Supplemental Direct, ls. 133-134).

9.  
Mr. Baxter describes the magnitude of the asbestos liability exposures that have both already been filed and that are expected saying: “[m]any lawsuits to date have been filed by or on behalf of present or former employees of third-party contracting firms that did maintenance or construction work at one of the fossil power stations, and were allegedly exposed to asbestos in the course of that work.  These can include not only employees of contractors that contracted directly with the utility but also employees of sub-contractors of the prime contractor.  This aspect of the lawsuits makes the ultimate number difficult to predict because the utilities have little if any records of the numbers or identities of employees of third-party contractors who worked at the fossil stations, especially many years ago.  Thus, Illinois Power and Ameren have no way to estimate the potential numbers of plaintiffs.  . . .  [I]t is expected that in the future, lawsuits will be increasingly filed by family members of workers . . . and may also be filed by persons (or their family members) who worked at facilities other than power stations. . . .”  (Baxter Supplemental Direct, ls. 165-178).

9.
Mr. Baxter further testifies that “Illinois Power has paid wide ranging amounts to settle asbestos claims,” and that “Ameren has had a similar experience.”   (Baxter Supplemental Direct, ls. 181-182).  Mr. Baxter tells the ICC that the Illinois Power asbestos exposure could even “bear upon the costs that Ameren will incur in its debt issuances and other financings
. . . .”  (Baxter Supplemental Direct, ls. 144-146)(emphasis added).

10.
Mr. Baxter testifies that Ameren is unwilling to take on an asbestos liability risk that is “not easily predicted, can be volatile and [the] magnitude is uncertain,” without the insurance of an Hazardous Materials Adjustment Clause rider that guarantees recovery of the costs from Illinois ratepayers.  (Baxter Supplemental Direct, ls. 160-161).

11.  
Commission approval of the proposed Metro East transfer, as presently structured, seeks to make Missouri ratepayers the “insurance” for these volatile and uncertain liability exposures.  

13.
In his testimony, Mr. Baxter explains to the ICC that the ultimate amount of the claims is unpredictable, as is the total defense costs.  (Baxter Supplemental Direct, ls. 199-200).

14.
This testimony was filed on April 30, 2004, so it was not available at the time of the hearing, therefore Staff could not have introduced it at the hearing.  It is decidedly relevant to the issues in the case in front of this Commission for the purpose of demonstrating the lack of anyone at Ameren Corp looking out for AmerenUE’s Missouri customers in this case, supporting why the affiliate transactions rules do apply, and showing the magnitude of the asbestos exposure, which is just one environmental risk in the proposed Metro East transaction.

15.
This Motion has been prepared and filed promptly after Staff became aware of the filing of the Illinois testimony.  Staff requests expedited treatment of this Motion pursuant to 4 CSR 240-2.080(16) in that this material may be used in reply briefs due on June 2, 2004.  Expedited treatment will benefit the Commission by permitting it to have access to relevant information and analysis by Ameren concerning a major liability facing Missouri customers if the proposed transfer is authorized.  
WHEREFORE Staff respectfully suggests that good cause exists for the Commission to receive this document and requests that the Commission accept this document as a late filed exhibit in this case.
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