BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In re: Application of Union Electric Company
)

for Authority to Participate in the Midwest
) 


ISO through a Contractual Relationship

)
CASE NO. EO-2003-0271

 

with GridAmerica




)


PUBLIC COUNSEL’S RESPONSE TO AMERENUE’S

MOTION TO LIMIT SCOPE OF PROCEEDINGS


COMES NOW the Office of the Public Counsel (Public Counsel) and submits this Response to “Motion to Limit Scope of Proceedings, Suggestions in Support Thereof, Alternative Motion to Clarify Prior Commission Orders, and Objections to Rebuttal Testimony” (“Company’s Motion”) filed by Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”) on May 30, 2003.  Pursuant to the Commission’s Order of May 16, 2003, directing that any response be filed on or before June 10, 2003, Public Counsel responds and states as follows:


1.
Company’s Motion requests a narrowing of the scope of the Commission’s review in this proceeding, thereby eliminating the need for it to respond to a variety of serious detriments that have been revealed by Public Counsel and Staff regarding Company’s request to transfer functional control of transmission assets to the Midwest ISO (“MISO”).  On page 14 of its Motion, Company further asks the Public Service Commission (Commission) to strike the vast majority of the Rebuttal Testimony of Public Counsel witness Ryan Kind and recommended conditions of Staff witness Dr. Michael Proctor, arguing that this testimony is inadmissible as beyond the proper scope of this proceeding.  


Public Counsel contends that it would not be lawful nor reasonable for the Commission to limit the scope of this case to a narrow discussion of GridAmerica and ignore the implications of granting Company the authority to transfer functional control of transmission assets to the MISO under the new federal framework for RTOs.  Public Counsel disagrees with Company’s interpretation of past Commission orders regarding ISO/RTO participation and strongly disagrees with Company’s characterization of Mr. Kind’s testimony and thus opposes Company’s motion to strike the majority of said testimony. 
Striking this testimony would prevent Public Counsel from making its responsive case in this matter and would deny the Commission competent and substantial evidence of significant detriments which would impact Missouri consumers.  Striking this testimony and narrowing the issues in this case would unlawfully prevent “necessary and essential” issues from being ruled upon by the Commission and would violate Public Counsel’s procedural due process rights in this matter.  


Furthermore, even if the Commission agrees with Company’s narrow understanding of the issues in this case, Mr. Kind’s testimony is the only prepared testimony prefiled in this case which thoroughly outlines the fundamental and shifting federal policy that provides an essential backdrop to any informed Commission determination in this matter.  Despite Company’s characterization of Mr. Kind’s testimony as an attack on RTO policy, it largely consists of a descriptive history of the evolution and current state of RTO policy, primarily shown through excerpts of Federal Energy Regulatory Commission (“FERC”) orders and statements.  


2.
Perhaps the simplest way to understand the proper scope of this proceeding would be to review the relief requested by Company’s Application:


AmerenUE respectfully requests that the Commission make and enter its order granting AmerenUE’s Application and Motion herein, and specifically, that the Commission order the following:


a.
That AmerenUE be granted all necessary authority, permission and approval required from the Commission for participation by AmerenUE in the Midwest ISO through a contractual relationship with GridAmerica;

Application and Motion for Expedited Treatment, p. 11 (emphasis added).

The undisputed reality is that Company is not currently a participant in the Midwest ISO.  In order to receive its requested relief, Company must receive a new  order from the Commission finding that it would not be detrimental to participate in the current Midwest ISO, pursuant to Section 393.190 RSMo 2000.  Despite the Company’s argument that it has the option of “remaining” a Midwest ISO participant, it is false to state that AmerenUE is currently such a participant

AmerenUE exited the Midwest ISO without Commission permission in direct violation of the Commission’s Report and Order in Case No. EO-98-413.  Interestingly, it is the same report and order that it violated which is the basis of Company’s request to narrow the scope of this proceeding.  


3.
Public Counsel cross examination of Company witness David Whitley on October 10, 2001 in Case No. EO-98-413 showed that Company understood that new Commission authority would be required to allow any new MISO participation in the future:


Q.
Do you believe that the withdrawal that – or the steps that AmerenUE has taken to withdraw from the Midwest ISO are reversible?


A.
Not with respect to the settlement and the time lines established within the settlement.  I don’t think it’s reversible in the near term.


Could at some point in time we file to withdraw from the Alliance and rejoin or join the Midwest ISO at some future date?  I guess that’s a possibility, but not in the immediate sense.

(Case No. EO-2001-684, Transcript p. 91).


4.
Company’s May 30, 2003 Motion states its interpretation of the Commission’s order in Case No. EO-98-413 as precluding the Commission from considering the issue of whether Company could again directly participate in the MISO.  Company repeatedly points out that it does not currently have the legal permission to participate in the MISO in any manner “other than what has already been granted” by the Commission.  This statement begs the question regarding what the Commission did grant in Case No. EO-98-413.  Specifically, Company was granted permission to join the Midwest ISO for a “transition period” during which bundled retail load would not be placed under the Midwest ISO tariff.  (Report and Order, Case No. EO-98-413, p. 2).   Staff witness Dr. Michael Proctor points out in his cross-surrebuttal testimony in the instant case that the transition period, which was originally intended to last six years, has been truncated by the FERC’s new requirement that any Midwest ISO participation would now require Company’s bundled retail load to be subject to the Midwest ISO tariff.  (See Proctor Cross-Surrebuttal, pp. 2-5). 

 
5.
Company witness David Whitley’s Surrebuttal Testimony contains admissions regarding certain detriments raised by Public Counsel’s rebuttal testimony.  Specifically, Mr. Whitley acknowledges that there could be upward pressure on rates as a result of requiring native load to be subject to the MISO tariff (Whitley Cross-Surrebuttal, page 5).  Mr. Whitley also admits that AmerenUE may be exposed to transmission congestion charges as a result of any future participation in the MISO.  (Whitley Cross-Surrebuttal, page 18).  Neither of these admitted detriments could have occurred under the type of participation approved by the Commission in Case No. EO-98-413 (i.e., transition period participation).  Subsequent to the issuance of the Commission’s Order in that case, FERC issued clarifying opinions regarding FERC Order 2000 which established that the application of the RTO framework requires all participants to take bundled retail load under the RTO tariff.  If Company is successful in convincing the Commission to narrow the scope of this case, it would be relieved from having to directly address these two acknowledged detriments on the record of this case.


6.
On pages 9 and 10 of its May 30, 2003 Motion, Company argues that Public Counsel and Staff bear the burden of proof regarding proving detriments to the public.  Public Counsel disagrees and contends that it is applicants that bear the burden of proof in Commission cases.  However, if Company’s theory regarding the burden of proof is true, then the testimony of Staff and Public Counsel should not be stricken as it would even more clearly limit the due process rights of these responsive parties.


7.
The rebuttal testimony of Ryan Kind discusses several detriments to the public that would occur from Company’s proposed participation in the Midwest ISO.  These issues are “necessary and essential” issues which the Commission may not ignore under the new legal standard espoused by the Western District Court of Appeals in State ex rel AG Processing, Inc. v. Public Service Commission, Case No. WD60631, issued on April 22, 2003.  


8.         Mr. Kind’s Rebuttal Testimony regarding detriments to the public is also relevant to another issue raised in this case.  The rebuttal testimony of Aquila, Inc. witness John W. McKinney asks this Commission to determine what rate treatment would be given to RTO costs if the transfer is approved and further asks that the Commission make a finding as to the “reasonableness and recoverability of RTO costs as a part of this application.”  (McKinney Rebuttal, page 5).  Company did not move to strike any of Mr. McKinney’s testimony, and so presumably, it will be allowed to become part of the record in this case and that issue will be addressed by the Commission.  Public Counsel contends that such a determination regarding the reasonableness of RTO costs cannot be made in this case without a cost benefit analysis and an assessment of all the benefits and detriments of participation in the Midwest ISO.  The Commission will certainly lack the competent and substantial evidence necessary to make such an analysis if it grants Company’s Motion.  (See Kind Cross-surrebuttal, pgs 2-7).


9.
Even accepting all of the arguments made by Company in its Motion regarding the proper scope of this case, the Commission’s ultimate determination, no matter how narrow or how broad, will be best informed with the substantial and competent evidence provided by Mr. Kind in his chronology of the evolving federal policy regarding transmission organization.  This federal policy backdrop is central to understanding what the Commission is being asked to approve in this case, and the Commission deserves to have a complete record in this regard.


WHEREFORE Public Counsel respectfully requests that the Commission deny Company’s request to narrow the scope of issues in this proceeding, deny the motion to strike any portion of the rebuttal testimony of Mr. Kind or any portion of the rebuttal testimony of Staff witness Dr. Proctor, and further clarify that this case should encompass the entire relief requested by Company in its Application

.
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