BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application by Aquila, Inc. for
)

authority to assign, transfer, mortgage or encumber
)
Case No. EF-2003-0465

its franchise, works or system.



)

REPLY TO AQUILA’S RESPONSE TO JOINT MOTION TO STRIKE


COME NOW the Office of the Public Counsel (“Public Counsel”) Sedalia Industrial Energy Users’ Association and Ag Processing, Inc., a cooperative, and the State of Missouri, through the Attorney General (collectively, the “Objecting Parties”) and for their Reply to Aquila’s Response To Joint Motion To Strike states as follows:


1.
Aquila asserts that the Joint Motion to Strike should be denied because the Objecting Parties themselves previously have used selected portions of Mr. Cavalier’s deposition testimony in pleadings filed with the Commission in this case. (Response ¶ 2).  Of course, pleadings are not evidence. Littell v. Bi-State Transit Development Agency, 423 S.W.2d 34, 39 (Mo. App. 1967).  Objecting parties are not asking this Commission to deny Aquila’s Application based upon its Motion To Reconsider the Commission’s rejection of Summary Disposition.  Aquila directly seeks to use Mr. Cavalier’s testimony as evidence to support its claim.  Such use is improper and should be rejected by the Commission.


2.
In footnote 1, Aquila alleges because Objecting Parties used portions of the depositions of Rick Green and Beth Armstrong to impeach Aquila witnesses that use has somehow opened the door for Aquila’s improper use of Mr. Cavalier’s deposition.  Wrong.  Aquila had every opportunity to object to the use of the deposition to impeach its witnesses at hearing and failed to do so. A party waives an objection if it does not make it timely.  Galovich v. Hertz Corp., 513 S.W.2d 325 (Mo. 1974).  Section 536.070(8) RSMo 2000, provides that “any evidence received without objection which has probative value shall be considered by the agency along with other evidence in the case.”  Hearsay evidence admitted without objection may be utilized as substantial and competent evidence to support an administrative agency’s findings. State ex rel. GS Tech. Operating Co. v. Public Service Commission, 116 S.W.3d 680, 690 (Mo. App. 2003).  The fact that Aquila’s counsel failed to lodge a proper objection at hearing does not allow Aquila the ability to place into the record extra-record testimony that has been properly objected to by the Objecting Parties.


3.
Next, Aquila asserts it should be allowed to use the extra-record testimony of Mr. Cavalier because counsel for the State of Missouri made reference to Mr. Cavalier’s deposition in opening statements. (Response ¶ 3).   Of course, opening statements are not evidence. Hardwick v. Kansas City Gas Co., 180 S.W.2d 670 (Mo. 1944). Had Aquila wished to use Mr. Cavalier’s deposition in pleadings or opening statements that would have been acceptable.  But, Aquila seeks to use this extra-record testimony has evidence in this proceeding.  Such use is inappropriate.  Objecting Parties appropriate use of Mr. Cavalier’s deposition does not “open the door” for Aquila’s inappropriate use of Mr. Cavalier’s deposition.


4.
In paragraph 4 of its Response, Aquila asserts that Objecting Parties’ due process rights would not be violated in any fashion if Mr. Cavalier’s extra-record testimony is admitted.  Simply put, use of Mr. Cavalier’s extra-record discovery deposition testimony would violate Objecting Parties’ due process rights to a fair hearing.  Selective use of deposition testimony after the record is closed is not consistent with the right to a fair hearing.


5.
Finally, Aquila argues because Objecting Parties’ quoted from Aquila’s most recent Form 10-Q filed with the SEC on November 6, 2003, that somehow justifies Aquila’s use of Mr. Cavalier’s deposition testimony.
  Aquila is wrong.  If Aquila believes any portion of Objecting Parties’ Initial Brief is inappropriate it should file its Motion with the Commission to strike that portion of the brief.  This argument is not a reason to allow Aquila to use the extra-record testimony of Mr. Cavalier as evidence in its brief.


WHEREFORE, the Commission should grant the Motion to Strike.

Respectfully submitted,







OFFICE OF THE PUBLIC COUNSEL







/s/ Douglas E. Micheel





BY:
_____________________________________







Douglas E. Micheel            (Bar No. 38371)







Deputy Public Counsel







P. O. Box 2230, Suite 650







Jefferson City, MO  65102







Telephone:  (573) 751-5560







Fax: (573) 751-5562







doug.micheel@ded.mo.gov
STATE OF MISSOURI







JEREMIAH W. (JAY) NIXON






ATTORNEY GENERAL







/s/ Ronald Molteni






BY:
______________________________________







Ronald Molteni                         (Bar No. 40946)







Assistant Attorney General







Supreme Court Building







207 West High Street







P. O. Box 899







Jefferson City, MO  65102







Telephone: (573) 751-3321







Fax: (573) 751-0774







ronald.molteni@mail.ago.state.mo.us






SEDALIA INDUSTRIAL ENERGY USERS’







ASSOCIATION AND AG PROCESSING INC.







/s/ Stuart W. Conrad






BY:
______________________________________







Stuart W. Conrad                     (Bar No. 23966)







Finnegan, Conrad & Peterson, L.C.







3100 Broadway, Suite 1209







Kansas City, MO  64111







Telephone: (816) 753-1122







Fax: (816) 756-0373







stucon@fcplaw.com
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been faxed, mailed or hand-delivered to the following counsel of record on this 22nd day of December 2003:

Nathan Williams




James C. Swearengen

Missouri Public Service Commission


Brydon, Swearengen & England

P. O. Box 360





P.O. Box 456

Jefferson City,  MO  65102



Jefferson City,  MO  65102-0456

Stuart W. Conrad




Ronald Molteni

Finnegan, Conrad & Peterson



Assistant Attorney General

1209 Penntower Office Center



P. O. Box 899

3100 Broadway




Jefferson City, MO  65102

Kansas City, MO  64111

/s/ Douglas E. Micheel

____________________________________

� Objecting Parties believe their use of Aquila’s Form 10-Q is wholly consistent with the law and does not offend the Commission’s December 4, 2003 Order.  Objecting Parties will present their arguments if and when Aquila files the appropriate motion.
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