Before the Public Service Commission

Of the State of Missouri

In the Matter of the Application of Union Electric
)

Company, doing business as AmerenUE, for an 
)

Order Authorizing the Sale, Transfer and 
)

Assignment of Certain Assets, Real Estate,
)

Leased Property, Easements and Contractual
)

Case No. EO-2004-0108
Agreements to Central Illinois Public Service
)

Company, doing business as AmerenCIPS, and,
)

in connection therewith, Certain Other Related
)

Transactions
)
STAFF NOTICE


Comes now the Staff of the Missouri Public Service Commission (Staff) and submits this Staff Notice respecting Union Electric Company’s, d/b/a AmerenUE (AmerenUE), Application For Rehearing And Alternative Motion For Clarification (Application And Alternative Motion) and Request For Oral Argument filed on October 15, 2004.  

On September 21, 2004, the Staff filed in this case a Staff Motion For Commission Specification Of Procedure in response to a letter to the Regulatory Law Judge from counsel for AmerenUE.  Therein, the Staff noted that the Staff rarely files a pleading in response to a Commission Report And Order, and when it does so, it is in the nature of a request for clarification.  The Staff asked in its September 21, 2004 Motion as follows: Does the Commission want parties, including the Staff, to either submit letters to the Regulatory Law Judge presiding over a contested case, or file pleadings, through the Data Center or EFIS, to address matters that arise in the Commissioners’ Agenda Session deliberations, including the instant proceeding, Case No. EO-2004-0108?  The Commission issued no response, so the Staff did nothing further regarding that particular matter. 

On October 4, 2004, AmerenUE filed a Motion For Issuance Of Preliminary Order.  On October 5, 2004, the Staff filed a Response To AmerenUE’s Motion For Issuance Of Preliminary Order wherein the Staff noted that it initially had not intended to submit a response, but was doing so because it appeared that there was an expectation that the Staff would do so.
  The Commission noted in its Report And Order issued on October 6, 2004 that the Staff had made a responsive filing.

Since the Commission has not issued an Order requesting a Staff response respecting AmerenUE’s October 15, 2004 Application And Alternative Motion and Request For Oral Argument, the Staff, not wanting to seem overzealous, has not made such a filing.  Nonetheless, the Staff wants to clearly indicate that the Commission and parties should not construe the absence of a Staff response to AmerenUE’s Application And Alternative Motion and Request For Oral Argument as acquiescence, in any manner or degree, to AmerenUE’s filings.  If the Commission desires a response by the Staff, the Staff would request that it be so advised by the issuance of a Commission Order directing the Staff to respond to AmerenUE’s October 15, 2004 pleadings.

Finally, the Staff would note that AmerenUE’s Application And Alternative Motion is unique from the perspective that it seeks to engage the Commission in negotiations regarding conditions for Commission approval of AmerenUE’s proposed Metro East transfer.  Although not applicable “on all fours,” the closest Missouri judicial opinions that the Staff is aware of regarding the Commission negotiating with a utility, and in two of the cited cases also the Office of the Public Counsel, but not all other parties, or the Commission otherwise proceeding in an inappropriate manner, are State ex rel. Southwestern Bell Tel. Co. v. Brown, 795 S.W.2d 385 (Mo. banc 1990), State ex rel. Missouri Cable Telecommunications Ass’n. v. Public Serv. Comm’n, 929 S.W.2d 768 (Mo.App. 1996) and State ex rel. Fischer v. Public Serv. Comm’n, 645 S.W.2d 39 (Mo.App. 1982).
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/s/ Steven Dottheim                                       
� The Staff again raised the matter of the Staff requesting that the Commission indicate how parties to a contested case should proceed, if at all, concerning matters arising in the Commission’s deliberations in Agenda Sessions.





�  Respecting the matter of the Commission negotiating with a utility concerning a matter that is or soon will be pending before it, the Staff would note that there soon may be a pleading in Case No. EW-2004-0596 requesting or raising the issue whether the Commission should end the workshop docket regarding a regulatory plan concerning Kansas City Power & Light Company’s proposed construction of the Iatan 2 generating unit and open a formal proceeding so that negotiations by KCPL, with entities other than the Commission, may commence in a manner that is more akin to how such matters of this nature have traditionally occurred at the Commission. 
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