BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Union Electric Company )

d/b/a AmerenUE for Authority to File )

Tariffs for Increasing Rates for Electric ) Case No. ER-2007-0002
)
)

Service Provided to Customers in the
Company’s Missouri Service Area

PUBLIC COUNSEL’S MOTION FOR EXPEDITED
DISCOVERY CONFERENCE

COMES NOW the Office of the Public Counsel and for its Motion for Discovery
Conference states as follows:

Public Counsel has had significant problems with Union Electric (UE) discovery
responses throughout this case. Public Counsel is currently seeking resolution on just
two of these issues pertaining to responses it has received by UE regarding its Data
Requests: (1) Public Counsel challenges UE objections to nine DRs that were related to
the Electric Energy Inc. (EEInc or EEI) issue, and (2) Public Counsel received on March
6, 2007 heavily redacted and incomplete responses to three DR’s which were due on
February 12, 2007.

Due to the importance of this discovery information and the short timeframe
before the beginning of the hearing in this case, Public Counsel believes that it is
necessary to file this motion requesting an expedited discovery conference be held via
telephone on Friday morning, March 9, 2007.

1) EEInc Related DR Objections
UE objected to Public Counsel DR Numbers 2005, 2118HC, 2119HC, 2142HC,

2170HC, 2171HC, 2181, 2184 and 2187 regarding EEInc even though it is one of the



most important issues in the case. A power contract between UE and EEInc ended at the
end of 2005 and UE chose not to attempt to renew it. This is a revenue requirement issue
based on the argument that UE acted imprudently by not seeking to renew/extend the
contract with EEInc for low cost power.

All of the nine DRs objected to, except for DR 2142, seek information about the
process (and the role of UE and its holding company, Ameren in that process) that
occurred during the last few years where EEInc and some of its owners decided to use the
power that was formerly sold under cost plus contracts to regulated utilities (like UE) for
sales in the wholesale electric market that would benefit the shareholders of EEInc (like
UE and its holding company). Public Counsel DR 2142 sought information that would
show the extent to which Ameren and other owners of EEInc are involved in the
operations, maintenance and planning of the Joppa plant.

UE objects to these DRs on the grounds that they seek information that is overly
broad, unduly burdensome and not relevant or reasonably calculated to lead to the
discovery of admissible evidence since they seek information relating to the business,
affairs or operations of affiliates of AmerenUE rather than relating to AmerenUE.

Public Counsel’s right to pose data requests seeking information from any utility
and the right to inspect and obtain copies of any utility’s records or documents in its
possession is coequal to that of the Staff of the Missouri Public Service Commission
(Staff) and is broader than the discovery authority permitted other litigants under
Commission Rules.* This right is not conditioned on considerations of relevance under

MO Rule Civ. Pro. 56.01(b)(1) and PSC Rule 4 CSR 240-2.090(1). Therefore, the

! RSMo. Section 386.450 and In the Matter of Missouri-American Water Company’s Tariff (Case No. WR-
2000-281, et al.)(2-2-2000).



Commission has determined that Public Counsel and the Staff can request records they
want in their investigation without any showing that it is otherwise discoverable or is
relevant to a specific case even if it is no more admissible in a hearing in their hands than
in those of any other party.?

Since relevancy and admissibility is not the test as to whether Public Counsel may
obtain discovery, UE may not refuse to provide discovery to Public Counsel based on the
argument that the information is not relevant or reasonably calculated to lead to the
discovery of admissible evidence. Therefore, Public Counsel challenges UE’s objections
on DR Numbers 2005, 2118HC, 2119HC, 2142HC, 2170HC, 2171HC, 2181, 2184 and
2187.

2 Redacted and Incomplete Response to Public Counsel DR Numbers 2220,

2248, and 2249.

On March 6, 2007, Public Counsel received heavily redacted and incomplete
responses to DR Numbers 2220, 2248, and 2249 that were due on February 12, 2007.
Approximately one dozen packets were received containing RMSC meetings that had
occurred during the last three years. All of these packets contained redactions that
completely blacked out words and numerals on many of the pages. In addition, it appears
that UE has removed pages in their entirety without indicating that the pages were
removed or withheld since there are a number of jumps from page 3 to 6, etc.

UE has improperly applied self-help to apply its objection by redacting the
records that Public Counsel requested in its DRs. As discussed above, Public Counsel has

coequal authority with the Staff for inspection and copying utility records that is broader
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than that available to other litigants under Commission Rules.®> This right is not
conditioned on any claim or objection based on relevance under MO Rule Civ. Pro.
56.01(b)(1) and PSC Rule 4 CSR 240-2.090(1).

UE’s redaction is without any authority under the Commission rules or practice.
Documents and information cannot be withheld from Public Counsel as highly
confidential or proprietary since Public Counsel is covered under the nondisclosure
requirements of Section 386.480, RSMo. (“...The public counsel shall have full and
complete access to public service commission files and records. Any officer or employee
of the commission or the public counsel or any employee of the public counsel who, in
violation of the provisions of this section, divulges any such information shall be guilty
of a misdemeanor.)

Because UE did not object to those DRs within the ten-day period, it waived any
objections and must respond, and respond fully and completely, and in a timely fashion.
4 CSR 240-2.090 provides (in relevant part) that, “If the recipient objects to data
requests...the recipient shall serve all of the objections...in writing upon the requesting
party within (10) days after receipt of the data request...” UE did not object to DR
Numbers 2220, 2248, and 2249 and the cover letters for these responses did not include
any assertion of privilege that would permit UE to withhold part of its response. Public
Counsel asserts that because no objections were made within the ten-day period any
objections were waived.

UE has no authority or right to decide what portions of documents Public Counsel
should be able to inspect and copy through its DR responses without UE interposing a

valid objection or the timely assertion of a valid privilege. Therefore, UE has no basis for
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blacking out portions of the documents or withholding some of the pages of these
documents. By this unauthorized conduct, UE has intentionally failed to answer as
required by Commission rule and has intentionally provided incomplete answers.
WHEREFORE, the Office of the Public Counsel respectfully requests an
expedited off-the-record discovery conference via telephone on Friday morning, March 9,
2007 so that the parties and the law judge can discuss the objections and redactions in an
attempt to resolve disputes without the necessity of Public Counsel filing a motion to

compel its right to these records and full and complete discovery.

Respectfully submitted,
OFFICE OF THE Public Counsel
/s/ Christina L. Baker

By:
Christina L. Baker (#58303)
Assistant Public Counsel

P O Box 2230

Jefferson City, MO 65102
(573) 751-5565

(573) 751-5562 FAX
christina.baker@ded.mo.gov




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered

to all parties this 7" day of March 2007:

Office General Counsel

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
GenCounsel@psc.mo.gov

John Coffman

AARP

871 Tuxedo Blvd

St. Louis, MO 63119
john@johncoffman.net

Steven Sullivan
AmerenUE

1901 Chouteau Avenue
P.O. Box 66149 (MC 1300)
St. Louis, MO 63166-6149
srsullivan@ameren.com

Paul Boudreau

Aquila Networks

312 East Capitol Avenue
P.O. Box 456

Jefferson City, MO 65102
PaulB@brydonlaw.com

John Coffman

Consumers Council of Missouri
871 Tuxedo Blvd.

St. Louis, MO 63119
john@johncoffman.net

Steve Dottheim

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
Steve.Dottheim@psc.mo.gov

James Lowery

AmerenUE

111 South Ninth St., Suite 200
P.O. Box 918

Columbia, MO 65202-0918
lowery@smithlewis.com

Thomas Byrne

AmerenUE

1901 Chouteau Avenue
P.O. Box 66149 (MC 1310)
St. Louis, MO 63166-6149
tbyrne@ameren.com

Russell Mitten

Aquila Networks

312 E. Capitol Ave

P.O. Box 456

Jefferson City, MO 65102
rmitten@brydonlaw.com

Michael Pendergast

Laclede Gas Company

720 Olive Street, Suite 1520
St. Louis, MO 63101
mpendergast@lacledegas.com



Rick Zucker

Laclede Gas Company
720 Olive

St. Louis, MO 63101
rzucker@lacledegas.com

Douglas Micheel

Missouri Department of Economic
Development

P.O. Box 899

Jefferson City, MO 65102
douglas.micheel@ago.mo.gov

Joseph Bindbeutel

Missouri Department of Natural
Resources

8th Floor, Broadway Building
P.O. Box 899

Jefferson City, MO 65102
joe.bindbeutel@ago.mo.gov

Diana Vuylsteke

Missouri Industrial Energy Consumers
211 N. Broadway, Suite 3600

St. Louis, MO 63102
dmvuylsteke@bryancave.com

Sam Overfelt

Missouri Retailers Association
618 E. Capitol Ave

Jefferson City, MO 65101
moretailers@aol.com

Stuart Conrad

Noranda Aluminum, Inc.
3100 Broadway, Suite 1209
Kansas City, MO 64111
stucon@fcplaw.com

Gaylin Carver Rich

Missouri Association for Social
Welfare

3225-A Emerald Lane
Jefferson City, MO 65102-6670
carver@gptlaw.net

Todd Iveson

Missouri Department of Natural
Resources

8th Floor, Broadway Building
P.O. Box 899

Jefferson City, MO 65102
todd.iveson@ago.mo.gov

Lisa Langeneckert

Missouri Energy Group

911 Washington Ave., 7th Floor
St. Louis, MO 63101
Ilangeneckert@stolarlaw.com

Carole lles

Missouri Industrial Energy
Consumers

221 Bolivar St., Suite 101

Jefferson City, MO 65101

Lyell Champagne
MOKAN, CCAC

906 Olive, Suite 1110

St. Louis, MO 63101
lyell@champagneLaw.com

Douglas Micheel

State of Missouri

P.O. Box 899

Jefferson City, MO 65102
douglas.micheel@ago.mo.gov



Koriambanya Carew Rick Chamberlain

The Commercial Group The Commercial Group
2400 Pershing Road, Suite 500 6 NE 63rd Street, Ste. 400
Crown Center Oklahoma City, OK 73105
Kansas City, MO 64108 rdc_law@swbell.net

carew@bscr-law.com

Matthew Uhrig

U.E. Joint Bargaining Committee
3401 W. Truman

Jefferson City, MO 65109
muhrig_lakelaw@earthlink.net

/s/ Christina L. Baker




