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OF 2 

KERI ROTH 3 
 4 

EMPIRE DISTRICT ELECTRIC COMPANY 5 
CASE NO. ER-2014-0351 6 

 7 

 8 

I. INTRODUCTION 9 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 10 

A. Keri Roth, P.O. Box 2230, Jefferson City, Missouri 65102-2230. 11 

 12 

Q. ARE YOU THE SAME KERI ROTH WHO HAS FILED DIRECT TESTIMONY IN 13 

THIS CASE? 14 

A. Yes. 15 

 16 

Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 17 

A. The purpose of this rebuttal testimony is to respond to direct testimony from Empire 18 

District Electric Company (Empire) and/or Missouri Public Service Commission 19 

(MPSC) Staff regarding the following issues: Riverton Unit 7 depreciation expense, 20 

vegetation management tracker, Iatan 2, Iatan Common, and Plum Point operations and 21 

maintenance (O&M) expense trackers, advanced coal project investment tax credit over-22 
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collection, Riverton Unit 12 O&M expense tracker request, rate case expense, corporate 1 

franchise tax, prepayments, and injuries and damages. 2 

 3 

II. RIVERTON UNIT 7 DEPRECIATION EXPENSE 4 

Q. WHAT IS THE ISSUE? 5 

A. Riverton Unit 7 was scheduled to be retired in 2016; however, Riverton Unit 7 6 

experienced an unscheduled outage in June 2014.  Empire determined it was not in the 7 

Company or ratepayers’ best interest to repair the unit, therefore, Empire retired 8 

Riverton Unit 7 in June 2014.  Empire has requested to continue to collect depreciation 9 

expense on Riverton Unit 7 from rate payers even though the unit is retired. 10 

  11 

Q. HOW DOES THE RETIREMENT OF RIVERTON UNIT 7 AFFECT EMPIRE’S 12 

RATE BASE? 13 

A. Empire witness, Mr. Robert Sager, explains in his direct testimony on page 3, lines 6 – 14 

10: 15 

 16 

Empire has adjusted the April 30, 2014, property investment to 17 
account for the retirement of Unit 7 that occurred in June 2014, by 18 
crediting FERC account 101 – Electric Plant in Service and 19 
debiting 108 – Accumulated Provision – Electric Plant, for $10.6 20 
million total company.  This entry does not result in a net change to 21 
rate base. 22 

 23 
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 1 

Q. WHY DOES EMPIRE WISH TO CONTINUE TO COLLECT DEPRECIATION 2 

EXPENSE FOR RIVERTON UNIT 7? 3 

A. It is Public Counsel’s understanding that Empire is requesting to continue to collect 4 

depreciation expense for Riverton Unit 7, so the depreciation rates established in Case 5 

No. ER-2012-0345 can be preserved.  Since Riverton Unit 7 was retired approximately 6 

two years earlier than scheduled, Empire apparently believes a reserve deficiency will 7 

occur if depreciation expense is not continued to be collected.  8 

 9 

Q. PLEASE STATE THE UNIFORM SYSTEM OF ACCOUNTS (USOA) 10 

INSTRUCTIONS FOR DEPRECIATING PLANT. 11 

A. Electric Plant Instructions, Section 10.B.2 of the USOA states: 12 

 13 

When a retirement unit is retired from electric plant, with or 14 
without replacement, the book cost thereof shall be credited to the 15 
electric plant account in which it is included, determined in the 16 
matter set forth in paragraph D, below.  If the retirement unit is of a 17 
depreciable class, the book cost of the unit retired and credited to 18 
electric plant shall be charged to the accumulated provision for 19 
depreciation applicable to such property.  The cost of removal and 20 
the salvage shall be charged or credited, as appropriate, to such 21 
depreciation account. 22 

  23 
 24 
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Q. PLEASE STATE THE DEFINITION OF ACCOUNT 403 – DEPRECIATION 1 

EXPENSE AS STATED IN THE USOA. 2 

A. Account 403 – Depreciation Expense per the USOA states: 3 

 4 

A.  This account shall include the amount of depreciation expense 5 
for all classes of depreciable electric plant in service except such 6 
depreciation expense as is chargeable to clearing accounts or to 7 
account 416, Costs and Expenses of Merchandising, Jobbing and 8 
Contract Work.   9 
 10 

Emphasis added by Public Counsel. 11 
 12 

 13 

Q. BASED ON THE INSTRUCTIONS FOR DEPRECIATING PLANT AND THE 14 

DEFINITION OF ACCOUNT 403 – DEPRECIATION EXPENSE, AS STATED IN 15 

THE USOA, DOES PUBLIC COUNSEL BELIEVE IT IS REASONABLE FOR 16 

EMPIRE TO CONTINUE TO COLLECT DEPRECIATION EXPENSE FOR 17 

RIVERTON UNIT 7? 18 

A. No. 19 

 20 

Q. DOES THE MPSC STAFF BELIEVE IT IS REASONABLE FOR EMPIRE TO 21 

CONTINUE TO COLLECT DEPRECIATION EXPENSE FOR RIVERTON UNIT 7? 22 

A. No.  MPSC Staff’s Cost of Service Report filed in direct testimony states on page 89, 23 

lines 22 – 23: 24 
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 1 

Staff is not recommending continued depreciation expense for 2 
Riverton 7 since it is no longer used and useful. 3 

 4 
 5 

 MPSC Staff’s Cost of Service Report also states on pages 89, line 27 – page 90, line 1: 6 

 7 

Adequate depreciation reserve funds exist to cover the retirement 8 
of Riverton unit 7 at this time. 9 

 10 
 11 

III. VEGETATION MANAGEMENT TRACKER 12 

Q. WHAT IS THE ISSUE? 13 

A. Empire has requested to continue its vegetation management tracker and reduce the tracker 14 

base amount to $11 million from the current base amount of $12 million.   15 

 16 

Q. WHAT IS PUBLIC COUNSEL’S CONCERN? 17 

A. Public Counsel believes sufficient historical cost information exists to develop an on-going 18 

annual level of expense because Empire has completed at least one full urban cycle and 19 

rural cycle on the system and it is likely another cycle has begun.  Thus, Public Counsel 20 

believes that the tracker should be discontinued. 21 

 22 
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Q. WHAT IS MPSC STAFF’S POSITION REGARDING THE VEGETATION 1 

MANAGEMENT TRACKER? 2 

A. MPSC Staff has agreed to reduce the tracker base amount to $11 million, as proposed by 3 

Empire, and to continue the vegetation management tracker at least until Empire’s next 4 

rate case.  Staff believes costs have fluctuated each month since Empire’s last rate case, 5 

therefore, Staff proposes to continue the tracker until costs stabilize. 6 

 7 

Q. HAVE MONTHLY VEGETATION COSTS FLUCTUATED SINCE EMPIRE’S LAST 8 

RATE CASE? 9 

A. Yes, as would be expected, costs have fluctuated each month.  However, when reviewing 10 

costs during the twelve months ending April each year since Empire’s last rate case, annual 11 

vegetation management expense was $13,626,324 for the twelve months ending April 12 

2012, $11,521,303 for the twelve months ending April 2013, and $11,115,498 for twelve 13 

months ending April 2014.  Therefore, the costs have steadily decreased on an annual 14 

basis.  15 

 16 

Q. WHAT IS PUBLIC COUNSEL’S RECOMMENDATION? 17 

A. Public Counsel believes current costs are relatively stable and recommends that the 18 

vegetation management tracker be discontinued.  Public Counsel also recommends the 19 
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annualized vegetation management expense be set at the current test year expense level of 1 

$11,115,498.  2 

 3 

IV. IATAN 2, IATAN COMMON, AND PLUM POINT OPERATIONS AND 4 

MAINTENANCE (O&M) EXPENSE TRACKERS 5 

Q. WHAT IS THE ISSUE? 6 

A. Empire has requested to continue the Iatan 2, Iatan Common, and Plum Point O&M 7 

expense trackers and adjust the tracker base expense levels. 8 

 9 

Q. WHAT IS THE MPSC STAFF’S POSITION REGARDING THE IATAN 2, IATAN 10 

COMMON, AND PLUM POINT O&M EXPENSE TRACKERS? 11 

A. MPSC Staff states in its Cost of Service Report, filed in direct testimony, on page 99, lines 12 

6 – 7: 13 

 14 

For this case, Staff is recommending a discontinuation the O&M 15 
tracker initially established in Case No. ER-2011-004 for Iatan 2, 16 
Iatan Common and Plum Point. 17 
 18 

 19 

 MPSC Staff’s Cost of Service Report, on page 99, lines 17 – 19, also states: 20 

  21 
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In this case, Staff determined a normalized level of the O&M 1 
expenses for Iatan 2, Iatan Common, and Plum Point.  Staff’s 2 
adjustment is based on a four-year average of actual maintenance 3 
costs associated with these generating facilities. 4 

 5 
 6 

 Staff has included **  ** of expense for Iatan 2, **  ** of expense for 7 

Iatan Common, and **  ** of expense for Plum Point. 8 

 9 

Q. WHAT ARE THE CURRENT AUTHORIZED TRACKER BASE EXPENSE LEVELS 10 

FOR IATAN 2, IATAN COMMON, AND PLUM POINT? 11 

A. As stated in the Nonunanimous Stipulation and Agreement filed, and approved by the 12 

Commission, in Case No. ER-2012-0345, the tracker base expense level for Iatan 2 is 13 

currently set at $2,297,061, Missouri jurisdictional, Iatan Common is currently set at 14 

$2,590,005, Missouri jurisdictional, and Plum Point is currently set at $2,375,822, 15 

Missouri jurisdictional.  16 

 17 

Q. WHAT ADJUSTMENTS IS EMPIRE PROPOSING TO THE TRACKER BASE 18 

EXPENSE LEVELS? 19 

A. Empire witness, Mr. Blake Mertens, states in his direct testimony on page 7, lines 20 – 23, 20 

and page 8, lines 1 – 2: 21 

 22 

NP
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Empire is proposing to rebase the O&M trackers for Iatan Unit 2, 1 
Iatan Common, and Plum Point, to $1,872,745 Missouri 2 
jurisdictional, $2,144,836 Missouri jurisdictional, and $2,103,017 3 
Missouri jurisdictional, respectively.  This level of expense 4 
represents the four year average of non-labor operations and 5 
maintenance expenses, adjusted to reflect the annual change in the 6 
PPI, test year labor, and test year non-labor administrative and 7 
general expenses. 8 

 9 
 10 

Q. DOES EMPIRE OWN 100% OF IATAN 2, IATAN COMMON, AND PLUM POINT? 11 

A. No.  Empire owns 12% of Iatan 2 and Iatan Common.  Kansas City Power & Light 12 

Company (KCPL) is the majority owner.  Also, Empire owns 7.52% of Plum Point.    13 

 14 

Q. DOES KCPL CURRENTLY HAVE COMMISSION AUTHORIZED O&M TRACKERS 15 

FOR IATAN 2, IATAN COMMON, AND PLUM POINT? 16 

A. Yes.  However, KCPL has requested to discontinue the trackers in its current rate case 17 

filing, Case No. ER-2014-0370. 18 

 19 

Q. DOES PUBLIC COUNSEL RECOMMEND THAT EMPIRE’S O&M TRACKERS FOR 20 

IATAN 2, IATAN COMMON, AND PLUM POINT BE DISCONTINUED? 21 

A. Yes.  Public Counsel believes there is enough historical cost information now available to 22 

determine an annual level of O&M expense.  Also, since KCPL believes, and Public 23 

Counsel agrees, the tracking mechanisms are no longer needed for Iatan 2 and Iatan 24 
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Common, it seems reasonable that the Iatan 2 and Iatan Common O&M trackers for 1 

Empire, as well as the Plum Point O&M tracker, be discontinued as well. 2 

 3 

Q. WHAT IS THE ANNUALIZED LEVEL OF IATAN 2, IATAN COMMON, AND PLUM 4 

POINT O&M EXPENSE PUBLIC COUNSEL IS RECOMMENDING? 5 

A. Public Counsel recommends an annualized level of O&M expense of **  ** for 6 

Iatan 2, **  ** for Iatan Common, and **  ** for Plum Point.  There 7 

is a minor difference of $502 between the MPSC Staff and Public Counsel for Iatan 8 

Common expenses due to Staff not including costs from general ledger account 542307 9 

and general ledger account 570177. 10 

 11 

V.  ADVANCED COAL PROJECT INVESTMENT TAX CREDIT (ITC) OVER-12 

COLLECTION 13 

Q. WHAT IS THE ISSUE? 14 

A. In Case No. ER-2011-0004, customers began receiving the benefit of the Advanced Coal 15 

Project ITC in 2011 by reducing rates, due to Empire’s investment in the Iatan 2 plant.  16 

However, Empire did not utilize the Advanced Coal Project ITC on its 2011 tax return.  As 17 

a result, a concern was raised in Empire’s last rate case that customers were provided the 18 

benefit of the Advanced Coal Project ITC related to the investment in the Iatan 2 plant 19 

before Empire utilized the credit on its tax return.  To address this, the Commission-20 

NP
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approved Stipulation and Agreement from Case No. ER-2012-0345 included the following 1 

on page 4: 2 

 3 

e.  Authorize the tracking of revenue related to the recovery of an 4 
Iatan 2 ITC tax liability of $266,150.   5 
 6 
 7 

Empire subsequently over-collected $205,593 for ITC tax liability as of December 31, 8 

2014. 9 

 10 

Q. HOW DOES EMPIRE RECOMMEND THE OVER-RECOVERY OF THE 11 

ADVANCED COAL PROJECT ITC BE RETURNED TO CUSTOMERS? 12 

A. Empire witness, Mr. Scott Keith, states in his direct testimony on page 23, lines 3 – 8: 13 

 14 

Empire recommends that the balance in the ITC recovery account at 15 
February 28, 2015, be included in the FAC calculation at that date as 16 
a reduction in energy costs.  This treatment will ensure the return of 17 
this money to Empire’s Missouri customers, and eliminates the 18 
swings in cost recovery that ultimately takes place trying to reflect 19 
this sort of non-recurring issue in a general rate case using a 20 
historical test year to establish a revenue requirement. 21 

 22 
 23 

Q. HAS THE MPSC STAFF MADE A RECOMMENDATION ON HOW THE ITC OVER-24 

COLLECTION SHOULD BE RETURNED TO CUSTOMERS? 25 
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A. No.  At the time this testimony is written, Staff has not included the ITC over-recovery in 1 

its case. 2 

 3 

Q. DOES PUBLIC COUNSEL AGREE WITH EMPIRE’S RECOMMENDATION TO 4 

RETURN THE ITC OVER-COLLECTION TO CUSTOMERS THROUGH THE FAC? 5 

A. No, Public Counsel does not agree with Empire’s recommendation.  Please see Public 6 

Counsel witness, Lena Mantle’s, rebuttal testimony for further information regarding 7 

Public Counsel’s reasoning for its disagreement with Empire’s proposal to utilize the FAC 8 

to return this over-collection to customers. 9 

 10 

Q. WHAT IS PUBLIC COUSEL’S RECOMMENDATION REGARDING HOW THE ITC 11 

TAX LIABILITY OVER-COLLECTION IS RETURNED TO CUSTOMERS? 12 

A. Public Counsel recommends refunding the over-collection as of the end of December 2014 13 

through rates via an amortization of the balance over a period of 24 months.  Additional 14 

over-recovery from January 2015 through July 2015 will be reviewed during Empire’s next 15 

rate case which is expected to be filed in late 2015 or early 2016. 16 

 17 

VI. RIVERTON 12 OPERATIONS AND MAINTENANCE (O&M) EXPENSE 18 

TRACKER REQUEST 19 

Q. WHAT IS THE ISSUE? 20 
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A. Effective January 1, 2015, Empire has joined in a contract with Siemens Instrumentation, 1 

Controls and Electrical Group for the O&M expense related to Riverton Unit 12.  Empire 2 

believes significant changes in operating hours may occur which will cause significant 3 

changes in costs.  Therefore, Empire is requesting an expense tracker for Riverton Unit 12, 4 

similar to the O&M expense trackers currently in place for Iatan 2, Iatan Common, and 5 

Plum Point. 6 

 7 

Q. WHY DOES EMPIRE BELIEVE SIGNIFICANT CHANGES IN OPERATING HOURS 8 

MAY OCCUR? 9 

A. Empire is currently in the process of converting Riverton Unit 12 to a combined cycle unit.  10 

 11 

Q. WHAT IS THE MPSC STAFF’S POSITION REGARDING THIS ISSUE? 12 

A. MPSC Staff’s Cost of Service Report filed in direct testimony states on page 3, lines 1 – 5: 13 

 14 

Staff does not believe a tracker is appropriate for this cost at this 15 
time.  Staff has also not included any additional expense in its cost of 16 
service for this new contract, since the contract became effective 17 
January 1, 2015, which is outside the update test year (12 months 18 
ending August 31, 2014) for this rate case proceeding.  Staff will 19 
examine this cost in its true-up recommendation. 20 

 21 
 22 
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Q. DOES PUBLIC COUNSEL BELIEVE A TRACKER SHOULD BE AUTHORIZED FOR 1 

RIVERTON UNIT 12’S OPERATIONS AND MAINTENANCE EXPENSE? 2 

A. No.  The contract with Siemens Instrumentation, Controls and Electrical Group (Siemens) 3 

for Riverton Unit 12 did not go into effect until January 1, 2015, which is outside of the 4 

update and true-up period for this rate case.   5 

 6 

It is Public Counsel’s understanding, based on discussions with Empire, that the rate case 7 

to be filed in late 2015 or early 2016 will address the conversion of Riverton Unit 12 to a 8 

combined cycle unit.  Furthermore, **   9 

 10 

 **  Since the project has not been completed, and 11 

the contract with Siemens became effective outside of the update period for this case, 12 

Public Counsel does not recommend a tracker for the current case, but will review this 13 

issue again in the next rate case.   14 

 15 

VII. RATE CASE EXPENSE 16 

Q. WHAT IS THE ISSUE? 17 

A. The issue concerns the proper amount of rate case expense Empire should be authorized to 18 

include in the development of future rates in the current case. 19 

 20 

NP
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Q. WHAT IS PUBLIC COUNSEL’S POSITION ON THE ISSUE? 1 

A. Public Counsel’s position is that the amount of rate case expense, included in the 2 

development of rates for the current case, should only include a normalized annual level of 3 

charges that directly benefit ratepayers.  Since shareholders actually benefit from the rate 4 

case activities from which these charges derive much more than ratepayers do, it is just and 5 

reasonable that shareholders should cover some of these charges. 6 

 7 

Q. HOW DO BOTH SHAREHOLDERS AND RATEPAYERS BENEFIT FROM THE 8 

ACTIVITIES ASSOCIATED WITH GENERAL RATE INCREASE CASES? 9 

A. Customers have an interest in ensuring that their utilities’ rates are just and reasonable, 10 

which is the ultimate objective of any rate case, whether it results in an increase or decrease 11 

in a given utility’s rates.  Additionally, both shareholders and ratepayers benefit in many 12 

ways from a strong stable organization that has competent management at its helm.  Since 13 

a utility must be able to respond to stakeholders with the services that they expect, the 14 

utility must be able to access debt and equity markets at competitive rates in order to fund 15 

its operations.  That entails that the earnings capacity of the utility must be sufficient to 16 

fund its construction and operational processes while providing an adequate return to 17 

shareholders.  In addition, operational processes must be able to fulfill the utility’s 18 

commitments of safe and reasonably priced service to ratepayers.  All of which can only be 19 

done if the utility is allowed the opportunity to recover a reasonable return on its 20 
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investment and recover prudent, reasonable and necessary expenses.  General rate increase 1 

cases provide the avenue upon which the utility seeks to obtain the proper revenue 2 

requirement (i.e., rates) which will allow it to meet operational expectations.   3 

 4 

Q. IS IT REASONABLE FOR THE COMMISSION TO UTILIZE A SHARE MECHANISM 5 

FOR RATE CASE EXPENSE? 6 

A. Yes.  The Commission routinely disallows costs which provide no benefit to the customer. 7 

 For example, utility costs for items such as advertising and corporate incentives and 8 

bonuses benefit only the shareholders and as a result are routinely removed from customer 9 

rates.  In a rate case, many issues before the Commission such as return on equity benefit 10 

only the shareholders.  Therefore, it is just and reasonable that shareholders share in the 11 

costs of bringing the rate case expense before the Commission. 12 

 13 

Q. HAVE OTHER STATES UTILITZED A SHARING MECHANISM FOR RATE CASE 14 

EXPENSE? 15 

A. Yes.  Aqua New Jersey Inc., Maxim Wastewater Division filed Case No. WR11080472 16 

with the State of New Jersey Board of Public Utilities on August 8, 2011, to gain approval 17 

of a Purchased Sewerage Treatment Adjustment Clause.  As shown on Schedule KNR-1, 18 

the Parties entered into a Stipulation agreeing: 19 

   20 
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c. Total rate case costs for this proceeding of $18,947 (Exhibit A, 1 
page 4).  These costs will be shared 50/50 between ratepayers and 2 
shareholders resulting in a cost to customers of $9,474 (Exhibit A, 3 
page 6).  4 

 5 
 6 

Q. ARE THERE ADDITIONAL CASES THAT HAVE UTILIZED A SHARING 7 

MECHANISM FOR RATE CASE EXPENSE? 8 

A. Yes.  As shown in Schedule KNR-2, in Case No. WR11070460, New Jersey American 9 

Water entered into an approved Stipulation which stated: 10 

 11 

8. Normalization of Regulatory Commission Expense.  The parties 12 
stipulate that the Company incurred rate case expenses for this 13 
proceeding.  Said rate case expense will be shared 50/50 between the 14 
Company and ratepayers, and normalized over two years. 15 
 16 
 17 

Q. WHAT COSTS ASSOCIATED WITH GENERAL RATE INCREASE CASES SHOULD 18 

BE RECOVERED FROM RATEPAYERS? 19 

A. Costs associated with general rate increase cases should first be analyzed to determine if 20 

they are prudent, reasonable and necessary.  Those that are determined not prudent, 21 

reasonable or necessary should not be reimbursed by ratepayers.  For example, costs 22 

incurred by Empire personnel, outside legal and outside consultants that are determined 23 

imprudent, unreasonable or unnecessary should be disallowed.  In addition, if the utility 24 

has employees capable of developing and supporting the general rate increase case, the 25 
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unnecessary cost of hiring higher-priced outside legal or consultants should not be allowed. 1 

  2 

Once the Commission determines the prudent, reasonable and necessary costs, Public 3 

Counsel believes it is reasonable that the balance should then be split evenly between 4 

shareholders and ratepayers as these costs represent charges associated with activities that 5 

primarily benefit shareholders.  Only the portion allocated to ratepayers would be included 6 

in the development of future rates by normalizing the cost commensurate with Empire’s 7 

average general rate case history. 8 

 9 

Q. HAVE YOU REVIEWED EMPIRE’S ESTIMATED COSTS TO DEVELOP AND 10 

PROCESS THE INSTANT CASE? 11 

A. Yes.  A breakdown of estimated rate case expense can be found in Empire’s workpapers 12 

supporting its direct filing.  The breakdown of the costs is as follows: 13 

 14 

Legal/Consultation  $250,000 
Cost of Service $75,000 
Travel $26,000 
Publications $2,500 
Other $3,500 
TOTAL $357,000 

 15 

Therefore, Empire has estimated that $357,000 may be expended to process the instant 16 

case. 17 
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 1 

Q. WHAT IS THE AMOUNT OF RATE CASE EXPENSE THAT HAS ACTUALLY 2 

BEEN INCURRED FOR THE INSTANT CASE? 3 

A. To date, the amount of rate case expense that has been incurred for the instant case is 4 

$115,599.  The breakdown of the costs is as follows: 5 

 6 

Scott Keith   $515 
Black & Veatch Cost of Service/Rate Design $68,652 
Brydon, Swearengen & England P.C. Legal Counsel $24,340 
Worldwide Express  $480 
White Lion Communications  $88 
Financial Strategy Associates ROE Consultant $15,831 
Fast Copy Printing  $2,785 
Xpedx  $2,907 
TOTAL  $115,599 

 7 
 8 

Q. WHAT PERCENT OF THE REVENUE REQUIREMENT IS RELATED TO RETURN 9 

ON EQUITY? 10 

A. Based on the MPSC Staff’s Accounting Schedules filed in direct testimony, 24.71% of the 11 

revenue requirement is related to return on equity. 12 

 13 

Q. WHAT PERCENT OF THE REVENUE REQUIREMENT IS RELATED TO 14 

OPERATING EXPENSES? 15 
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A. Based on the MPSC Staff’s Accounting Schedules filed in direct testimony, 75.29% of the 1 

revenue requirement is related to total operating expenses. 2 

 3 

Q. WHAT IS THE PERCENTAGE OF RATE CASE EXPENSE AS IT RELATES TO 4 

TOTAL OPERATING EXPENSES? 5 

A. Public Counsel has calculated that rate case expense is approximately 0.0335% of total 6 

operating expenses.  Public Counsel has calculated this amount using the MPSC Staff’s 7 

Accounting Schedules in direct testimony by removing the MPSC Staff’s calculated rate 8 

case expense and including its own calculation of total rate case expense of $115,599. 9 

  10 

Q. WHY IS THE PERCENTAGE OF RATE CASE EXPENSE AS IT RELATES TO 11 

TOTAL OPERATING EXPENSES RELEVANT? 12 

A. Public Counsel believes that, in addition to benefits shared between shareholders and rate 13 

payers discussed previously, rate case expense is such a small dollar amount compared to 14 

total operating expenses, it is reasonable that rate case expense should be shared between 15 

shareholders and rate payers.  16 

 17 

Q. WHAT IS PUBLIC COUNSEL’S RECOMMENDATION REGARDING RATE CASE 18 

EXPENSE? 19 
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A. These costs are a moving target in that they will continue to be incurred through the end of 1 

the update and true-up periods, however, Public Counsel recommends that the rate case 2 

expense costs be shared 50/50 between shareholders and rate payers.  The shareholder 3 

portion of rate case expense should then be normalized over 2 years.  In addition, Public 4 

Counsel recently has submitted data requests seeking information regarding in-house 5 

employees in order to help Public Counsel make a determination on the reasonableness of 6 

the outside legal and consulting charges.  Public Counsel will update the Commission on 7 

its recommendation in later testimony as appropriate. 8 

 9 

VIII. CORPORATE FRANCHISE TAX 10 

Q. WHAT IS THE ISSUE? 11 

A. On April 26, 2011, Governor Jay Nixon signed Senate Bill 19, which gradually phases out 12 

Missouri’s corporate franchise tax over the next five years and ending the franchise tax by 13 

2016.  The 2015 tax year rate decreases to 1/150th of 1% from the 2014 tax year rate of 14 

1/75th of 1% and is discontinued entirely for the 2016 tax year.  Empire has included in its 15 

case an annual level of expense from test year twelve-months ending April 30, 2014 of 16 

$318,493, Missouri jurisdictional. 17 

 18 

Q. WHAT IS THE MPSC STAFF’S POSITION REGARDING CORPORATE FRANCHISE 19 

TAX? 20 
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A. The MPSC Staff states in its Cost of Service Report filed in direct testimony on page 101, 1 

lines 17 – 18: 2 

 3 

Staff’s recommendation for franchise tax expense is to annualize the 4 
corporate franchise tax.  Staff used the franchise tax rate for the tax 5 
year of 2015, multiplied by the company’s total assets which are 6 
located on line 6 of the Schedule MO-FT. 7 

 8 
 9 

MPSC Staff has included an annualized level of $114,578 for corporate franchise tax 10 

expense.  Staff has calculated this amount by multiplying the 2015 tax year rate by the total 11 

assets listed on line 6 of the 2014 Schedule MO-FT. 12 

 13 

Q. WHAT IS PUBLIC COUNSEL’S RECOMMENDATION REGARDING HOW THE 14 

CORPORATE FRANCHISE TAX EXPENSE SHOULD BE TREATED IN RATES AS 15 

A RESULT OF THIS CASE? 16 

A. In 2014, Empire’s corporate franchise tax liability was $227,446.  However, the corporate 17 

franchise tax rate decreases by 50% in 2015 and will be zero beginning in 2016.  Public 18 

Counsel requested additional documents from Empire that would support Empire’s actual 19 

2015 tax year liability, but Empire has not provide the information requested.   20 

 21 
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Public Counsel believes Empire’s 2015 corporate franchise tax liability will be 1 

approximately one-half of its 2014 tax year liability, or $113,723.  Since the 2015 tax 2 

liability is the last year Empire will incur corporate franchise tax, Public Counsel 3 

recommends normalizing the corporate franchise expense over a period of 18 months.  4 

Public Counsel is recommending 18 months, because it is expected that Empire will be 5 

returning for another rate case in late 2015 or early 2016. The timeline for a rate case is 11 6 

months; therefore, if Empire files a new rate case as expected, rates resulting from this case 7 

will have been in place for approximately 16 months. 8 

 9 

IX. PREPAYMENTS 10 

Q. WHAT IS THE ISSUE? 11 

A. It is Public Counsels’ understanding that Empire has included three prepayment accounts 12 

in its 13- month average calculation to determine the correct dollar amount of 13 

prepayments to include in rate base.  Empire has included Working Funds Iatan, 14 

Working Funds Plum Point, and KCPL Land Lease.  The MPSC Staff has removed these 15 

three prepayment accounts from its calculation, because the accounts are cash accounts. 16 

 17 

Q. WHAT IS THE MPSC STAFF’S POSITION? 18 
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A. The MPSC Staff has calculated a 13-month average ending August 2014, excluding 1 

Working Funds Iatan, Working Funds Plum Point, and KCPL Land Lease.  The total 2 

amount of prepayments the MPSC Staff has included in rate base totals $4,655,931. 3 

 4 

Q. DOES PUBLIC COUNSEL HAVE A POSITION REGARDING PREPAYMENTS? 5 

A. Yes.  Public Counsel has reviewed prepayments workpapers provided by the MPSC 6 

Staff and Empire and believes that the MPSC Staff’s approach is reasonable. 7 

 8 

X. INJURIES AND DAMAGES 9 

Q. WHAT IS THE ISSUE? 10 

A. It is Public Counsels’ understanding that Empire has included a pro forma annual level 11 

of injuries and damages expense totaling **  **, Missouri jurisdictional, based 12 

on test year expenses.   13 

 14 

Q. WHAT IS THE MPSC STAFF’S RECOMMENDATION REGARDING INJURIES 15 

AND DAMAGES? 16 

A. The MPSC Staff has utilized a 5-year average of actual payments to normalize this 17 

expense, because costs have fluctuated considerably in the past 5 years.  The MPSC Staff 18 

has included an annual level of injuries and damages expense totaling **  **. 19 

 20 

NP
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Q. DOES PUBLIC COUNSEL HAVE A POSITION REGARDING INJURIES AND 1 

DAMAGES EXPENSE? 2 

A. Yes.  Public Counsel has reviewed injuries and damages expense workpapers provided 3 

by the MPSC Staff and Empire and believes that the MPSC Staff’s approach is 4 

reasonable. 5 

 6 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 7 

A. Yes, it does. 8 
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Colleen A. Foley, Esq., Saul Ewing, LLP, on behalf of the Petitioner, Aqua New Jersey,
Inc., Maxim Wastewater Division

Stefanie Brand, Esq., Director on behalf of the Division of Rate Counsel

BY THE BOARD:

On August 8,2011, Aqua New Jersey Inc., Maxim Wastewater Division ("Maxim" or
"Petitioner"), a public utility of the State of New Jersey, pursuant to N.J.A.C. 14:9-7.1 §~,
filed a petition with the Board of Public Utilities ("Board") seeking approval of a Purchased
Sewerage Treatment Adjustment Clause ("PSTAC") true-up for calendar year 2010, and to set
prospective rates for calendar year 2012 (as required by N.J.A.C.14:9-7.7).

By this Order, the Board considers the Initial Decision recommending adoption of the Stipulation
of Settlement ("Stipulation") executed by the Petitioner, the Division of Rate Counsel ("Rate
Counsel") and Board Staff ("Staff') (collectively, the "Parties"), agreeing to an overall increase in
Maxim's PSTAC revenues totaling $63,414.

BACKGROUND/PROCEDURAL HISTORY

Maxim is a wastewater utility engaged in the collection and transmission of sewage. Maxim
serves approximately 2,571 customers within a portion of Howell Township, Monmouth County,
New Jersey. The Ocean County Utilities Authority ("OCUA") receives and treats all of the
sewage transmitted by Maxim.
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On August 18, 2011, this matter was transmitted to the Office of Administrative Law ("CAL") and
assigned to Administrative Law Judge ("ALJ") Mumtaz Bari-Brown. On September 29, 2011, a
telephone pre-hearing conference was conducted by ALJ Bari-Brown and a pre-hearing Order
was subsequently issued by ALJ Bari-Brown on October 4, 2011. On November 1, 2011, a
public hearing was held at the Howell Township Public Library. No members of the public were
in attendance to provide comments on the proposed PSTAC proceeding. There were no
Interveners in this matter.

In this proceeding, the Parties, examined the Petitioner's revenues and OCUA expenses for
calendar year 2010, Maxim's projected 2012 OCUA expenses, as well as a review of the costs
associated with the filing of this proceeding. Based on that review, and subsequent settlement
negotiations, the Parties reached a settlement on all issues and entered into a Stipulation that,
among other things, provides for an overall increase in Maxim's PST AC revenues totaling
$63,414, and is calculated based on the following components:

An under-recovery of actual PSTAC charges of approximately $78,553
for the calendar year ending December 31, 2010 (Exhibit A, pages 1 to

3);

a.

b. An estimated PST AC revenue shortfall for 2012 of $13,788 as a result of
increased OCUA rates effective January 1, 2012 (Exhibit A, page 5); and

c. Total rate case costs for this proceeding of $18,947 (Exhibit A, page 4).
These costs will be shared 50/50 between ratepayers and shareholders,
resulting in a cost to customers of $9,474 (Exhibit A, page 6).

As required in N.J.A.C.14:9-7.7 and the Board's Order in Docket No. WR10070464, the
Petitioner has included in its filing an estimate of OCUA costs for calendar year 2012, which
estimate has been used to determine the applicable PSTAC rate for 2012.

Based on the estimated rates for 2012, the under-recovery for 2010, and the rate case costs of
this proceeding, the Parties have agreed that Petitioner's current PSTAC rates on file with the
Board should be revised pursuant to the rates indicated on Exhibit A, attached hereto. For the
average residential customer, the annual flat PSTAC rate will increase from $364.10 to $388.06,
an annual increase of $23.96 or approximately 6.58%. With respect to the total annual rate for
wastewater services, the total annual rate for the average residential customer will increase
from $668.10 to $692.06, an increase of $23.96 or approximately 3.59% annually.

On December 5, 2011, ALJ Bari-Brown issued her Initial Decision recommending adoption of
the Stipulation executed by the Parties, finding that the Parties had voluntarily agreed to the
Stipulation and that the Stipulation fully disposes of all issues and was consistent with the law.
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DISCUSSIONS AND FINDINGS

Having reviewed the record in this matter, including ALJ Bari-Brown's Initial Decision, as well as
the Stipulation among the Parties to this proceeding, the Board HEREBY FINDS that the
Stipulation is reasonable, in the public interest and is in accordance with the law.

Therefore, the Board HEREBY ADOPTS ALJ Bari-Brown's Initial Decision adopting the
Stipulation of the Parties attached hereto, including all attachments and schedules, as its own,
incorporating the terms and conditions as if fully set forth at length herein subject to the

following:

a. In accordance with the provisions of N.J.A.C. 14:9-7.1 and 14:9-7.7, the
Petitioner shall file with the Board, no later than 45 days after the adjustment
clause has been in effect for one year, or by February 28, 2012, whichever is
earlier, a PSTAC true-up filing in connection with this proceeding. This filing shall
include an estimate of the OCUA costs for calendar year 2013. Copies of the
true-up filing shall be served upon all parties to the present proceeding.

b. Petitioner shall increase its PST AC rates at the stipulated level as shown on
Exhibit A (Rate Design), attached to the Stipulation.

The Board HEREBY DIRECTS the Company to fite tariff pages conforming to the terms and

3 BPU Docket No. WR11080472
OAL Docket No. PUG 10624-2011 N

conditions of the Stipulation and this Order within ten (10) days from the effective date of this
Order.
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This Order shall be effective on December 24, 2011

DATED: BOARD OF PUBLIC UTILITIES
BY:

ATTEST:

4J4?1-v
KRISTI IZZO
SECRETARY
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William C. Packer, Manager-Rates
Aqua America, Inc.
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Stefanie Brand, Esq., Director
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31 Clinton Street, 11th floor
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Alex Moreau, Esq., DAG
Geoffrey Gersten, Esq., DAG
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Department of Law and Public Safety
Division of Law
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P. O. Box 45029
Newark, NJ 07102

Maria L. Moran, Director
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

SETTLEMENT

OAL DKT. NO. PUG 10624-1

AGENCY DKT. NO. WR110080472

APPROV ALSo

Colleen A. Foley, Esq., for petitioner (Saul Ewing, LLP, attorneys)

Susan E. McClure, Esq., for the Division of Rate Counsel (Stefanie A. Brand,

Director)

Alex Moreau, Deputy Attorney General, for the staff of the New Jersey Board of

Public Utilities (Paula T. Dow, Attorney General of the State of New

Jersey, attorney)

Record Closed: November 30,2011 Decided: December 5,2011

BEFORE MUMTAZ BARI-BROWN, ALJ
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OAL DKT. NO. PUG 10624-11

This matter was filed by the Petitioner, Aqua New Jersey, Inc. (and its Maxim

Wastewater Division), on August 8, 2011. On August 26, 2011, the matter was

transmitted to the Office of Administrative Law as a contested case. A prehearing

conference (via telephone) was convened by the undersigned on September 29,2011.

After proper notice, a public hearing in the service territory was held in Howell, New

Jersey on the evening of November 1, 2011. No members of the public appeared or

sought to be heard on the Company's request.

The Company provided responses to discovery requests and updates to its

original filing. Thereafter, settlement discussions were held among the parties, and the

parties reached an agreement on the issues in this matter. On November 30, 2011, the

OAL received the fully executed Stipulation indicating the terms of the settlement. A

copy of the Stipulation of Settlement is attached and is made a part hereof.

After reviewing the record and the Stipulation of Settlement, I FIND:

1

2.

The parties have voluntarily agreed to the settlement as evidenced by the

signatures of the parties or the signatures of their representatives.

The settlement fully disposes of the issues in controversy and is consistent

with the law and is in the public interest.

The Stipulation of Settlement has been signed by all parties.3.

Therefore, I CONCLUDE that this agreement meets the requirements of N.J.A.C.

1: 1-19.1 and should be approved. It is further ORDERED that the parties comply with

the settlement terms and the proceedings be CONCLUDED.

hereby FILE my initial decision with the BOARD OF PUBLIC UTILITIES for

consideration
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