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LANETTE R. GOOCH

SHAWN BATTAGLER F ‘ L E D 3
Secretary

Public Service Commission FEB 15 2000
P.O. Box 360

Jefferson City, Missouri 65102 Missouri Public

e Commissitn

JOSEPH M. PAGE
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EUGENE E. ANDERECK (1923-2004)
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PHIL HAUCK (1924-1951)

Re:  In the Matter of the Applic%gﬁ%lfc Gascosage Electric Cooperative and Three
Rivers Electric cooperative for Approval of a Written Territorial Agreement
Designating the Boundaries of Each Electric Service Supplier within Camden,
Cole, Franklin, Gasconade, Maries, Miller, Moniteau, Osage, Phelps, and Pulaski

Counties, Missouri

Dear Secretary:

Enclosed for filing please find an original and eight copies of the Joint Applicants’

Motion to Strike Staff’s Brief in the above referenced case.

If you have any questions, please contact me at the number listed above.

Sincerely,

1sa Cole Chase

LCC:1w
Encl.

CC:  Office of Public Counsel
General Counsel, PSC
Jon Greenlee
Walt Ryan
William Bobnar
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Fl] ER:
BEFORE THE PUBLIC SERVICE COMMISSION IL ED

OF THE STATE OF MISSOURI FEB 15 2005

In the Matter of the Application Se%}gzog ri Pup| ic

of Gascosage Electric Cooperative OMmisg;i OR
and Three Rivers Electric Cooperative

for Approval of a Written

Terntorial Agreement Designating

the Boundaries of Each Electric

Service Supplier within Camden, Cole,
Franklin, Gasconade, Maries, Miller, Monifeau,
Osage, Phelps, and Pulaski Counties, Missouri.

Case No. EQO-2005-0122

JOINT APPLICANTS' MOTION TO STRIKE STAFF'S BRIEF

COME NOW Joint Applicants, and in support of their Motion to Strike Staff's
Brief states as follows:

1. An evidentiary hearing was held in this matter on January 7, 2005.
Pursuant to 4 CSR 240-2.130(8), "A party shall not be precluded from having a
reasonable opportunity to address matters not previously disclosed which arise at the
hearing."”

2. The issues raised by Staff in their Brief were not clearly raised by Staff
witness, Mr. Bax, in his prefiled testimony. Those two issucs were not ratsed until Staff
filed its list of issues, and even then were vague. Mr. Bax was specifically asked to
clanify Staff's issues at hearing by both Mr. Scott and Commissioner Murray. (Tr. 76, 90)
As Commissioner Murray so aptly recognized, "it appears that Staff is taking the position
that, well, there may be some concerns, but we can't really explain what they are, but
Staff counsel will address them." Such a position does not provide the Joint Applicants
with a "reasonable opportunity to address matters not previously disclosed which arise at

the hearing."
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3. The two issues raised by Staff seek to have the Commission construe and
interpret legal matters. The first issue raised by Staff, Staff is requesting the Commission
to interpret Section 394.312.2 RSMo in the same manner as construed by Staff, and to
apply the statute as so construed. This section has not previously been construed by any
court or by the Commission to require parties to a Territorial Agreement to attach any
and all franchises granted to a rural electric cooperative by a municipality. Staff gives no
explanation for this interpretation or request. As the Commission knows, an electric
cooperative can serve in any rural area, which may include a town under 1500, The
Cooperative may or may not have a franchise with that particular town. The Territorial
Agreement, as between the Joint Applicants, does not effect the cooperative’s ability to
serve in these towns. There is simply no reason why the Applicants should file every
franchise from a municipality with its application for approval of a Territorial
Agreement.

In the second 1ssue, Staff specifically states that the case of "State ex rel. Ozark

Border Electric Cooperative v. Public Service Comm'n may be construed to limit the

rights of non-parties...". Staff's request to have the Commission determine legal principles
is outside of the Commission's jurisdiction. The case of Ozark Border was decided in
1996. Since that case, the Commission has approved numerous Territorial Agreements
without the Staff requesting the extraordinary relief of having the Commission make
legal determinations. The Joint Applicants do not oppose the Commission reiterating the
statutory provision that this Territorial Agreement does not effect the rights of non-
parties. The Joint Applicants do oppose however, the notion that the case of Ozark

Border should be used as a precept by the Staff to request such relief.
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Whereas Staff’ witness, Alan Bax, failed to list the issues raised by Staff in his

written testimony and on the stand, to properly allow the Joint Applicants to respond to

such issues or cross examine Mr. Bax on these issues and the reason for Staff’s position,

Staff’s brief should be stricken.

Respectfully Submitted,

ANDERECK, EVANS, MILNE,
PEACE & JOHNSON L.L.C,

By A 0 o

Victor S. Scott, Mo. Bar No.42963
Lisa Cole Chase, Mo. Bar No. 51502
700 East Capitol Avenue

P.O. Box 1438

Jefferson City, MO 65102
Telephone: (573) 634-3422
Facsimile: (573) 634-7822

Email: VScott@aempb.com

Email: lisachase@aempb.com

ATTORNEYS FOR GASCOSAGE AND
THREE RIVERS ELECTRIC
COOPERATIVES
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document

was sent by U.S. Mail, postage prepaid, or hand-delivered on this 15th day of February,
2005, to the following parties:

Steven Dottheim John Coffiman

Missouri Public Service Commission Office of the Public Counsel
P.O. Box 360 P.0G. Box 7800

Jefferson City, Missouri 65102 Jefferson City, Missouri 65102

William Bobnar

Ameren Services Company
1901 Chouteau Avenue
P.O. Box 66149 (MC 1310)

St. Louis, Missouri 63166-6149 % qu
2% AT

Lisa Cole Chase

M:ADocs\Territorial AgriGasco-Three Rivers_mot to strike.doc 4




